OE Er Le — os - — — — — . —— 
I — * 


4 * 1 * of * 


. 8 * 8 * 1 
4 W * 
.B UN 
Ko 
1 4 
2 * - 1 
* 
„ 
. 
by 4 * I oR 
* x C f? 
= * = 0 ; 
= 
* N . 
{Op HH 2 
— f © , 
bh © D 7 
* * - * 
4 P . 
| < / ” 
* 2 R 
* Z 
0 CJ . 
o UN F 
"7 / 
* . YA 
= 
SJ; ns - — 
* 8 
r a 
” 74 
3 , * 


8 2 8 9 * 


E ˙ es Ea DE IT Cee we 3 'S 
e r RY RCSL e 
e 5 r 


S 
e n D 1 


C 
r 


* — EN 8 . 4 0 I'S e 1 - 
YO OE be rt On, Oe TOTO RU CIS WITN7 0s 


ON 


By WILLIAM ER UIS E, Efq; 
OF LINCOLN's-INN, BARRISTER AT LAW, 
AUTHOR OF THE ESSAY ON FINES AND RECOVERIES, 


a 
— —————— 
7 
— 0 y 


Se 
6 -8 £4 M2 


PRINTED FOR MESSRS. EXSHAW, BYRNE, RICE, 
MOORE, PORTER, AND BOYCE. | 


— 


1796. 


PREF A C'S, 


Tu E doctrine of Uſes being, in fact, 
the foundation and theory of modern 
Converancine, the following Eſſay, 
which was written ſome years ago, with 
a view of reducing into a ſmall compaſs 
the leading principles on that Subject, 
is ſubmitted to the Profeſſion. 


Tu Author truſts to that indulgence 
which he has already experienced, for 
any errors, into which he may have 
fallen, in treating ſo conciſely a branch 
of the Law, of which ſome parts are 
certainly of a very abſtruſe nature. 


Lincoln's Din, 


81h Nov. 1795: 
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CHAPTER I 


Of the Origin of Uſes. 


K. TE original aphertky of the « com- 95 of 


mon law admitted of no immediate 
eſtate in lands, which was not clothed 
with the legal ſeiſin and poſſeſſion there- 

of. But in proceſs of time, a right to 
the rents and profits of lands whereof 
another perſon had the legal ſeiſin and 
poſſeſſion was introduced, and though 
not recognized for a long time by the 
courts of common law, was notwith- 
ſtanding ſupported by the court of chan- 
cery, and became well known by the 
name of a Uſe. | 


The introduction of this novelty has 
been attended with the moſt ſerious 
_— | con- 


Ge: 1 


conſequences, and though at firſt it ap- 


pears to have been but a trivial innovati- 
on, yet in its progreſs it has in fact produc- 


ed a revolution in the ſyſtem of real pro- 


perty, and introduced a mode of transfer- 


Vide 
Reeves's 
Hiſt. of 
the Law, 


vol. 3. 


174. 


ring land very different from that which 
the old law had originally eſtabliſhed. 


2. A Uſe was created in the following 
manner.—The owner of lands conveyed 
them by feoffment, with livery of ſeiſin 
to ſome friend, with a ſecret agreement 


that the feoffee ſhould be ſeiſed of the 


lands to the uſe of the feoffor, or of 
a third perſon. Thus the legal ſeiſin 
was in one, and the uſe, or right to the 
rents and profits was in another. 


3. It would be a matter of conſider- 
able difficulty to aſcertain the preciſe 
time when this diſtinction between the 


legal ſeiſin, and the right to the rents 
and profits was firſt introduced. It is 


however certain that the practice of con- 
veying lands to one perſon, to the uſe 


of another, did not become general until 
i the 


1 

the reign of Edward 3. when the eccle- Bae. Read. 
ſiaſticks adopted it, in order to evade 2 1 
the ſtatutes of Mortmain, by procuring 1785. 2 
conveyances of land to be made, not 1 "Ty 
directly to themſelves, but to ſome lay 
perſons, with a ſecret agreement, that 
theſe lay perſons ſhould hold the lands 

for the uſe of the eccleſiaſticks, and per- 


mit them to take the rents and profits. 


4. The idea of a uſe, and the rules of n. 

by which it was firſt regulated, are now ai com 
generally admitted to have been bor- 
rowed by the eccleſiaſticks from the 
fidei-commiſſum of the civil law. It will 
therefore be neceſſary to give fome ac- 


count of that ſubject, 


* Read. 


By the Roman law a great number of vinnius 
perſons were incapable of being con- ad Int. 
lib. 2. tit. 
ſtituted heirs, or even of taking a le- 23. f.. 
gacy under the teſtament of a Roman 
citizen; ſuch as exiles, unmarried per- 
ſons, thoſe who had no children, Ge. 
in order to evade this law; it became 
uſual for teſtators to conſtitute ſome 


B 2 perſon 


perſon their heir who was capable of 
inheriting, and to annex a requeſt to the 
deviſe, that the perſon thus conſtituted 
heir, ſhould give the inheritance to 
ſome other perſon who was incapable of 
Juſt. Inſt. taking under the will. —Pz7bus enim non 
oo 3 tit. perant ſiæreditatem vel legata relin- 
ue re, fi relinquebant, dei committebant co- 
rum, qui capere ex teſtamento poterant 
hereditatem. 


This was called a fider-commrſſum of : 
which Fu/iinian, in his Inſtitute, has 
preſerved the form. Cum 1gitur aliquis 

Idem ſ. 2. Seripfertt Lucius Titius heres eſto, poteſt ad- 
Jicere, rogo te Luci Titi, ut cum primum 
poteris hareditatem meam adere, eam Cato 
Sero reddas reſtituas.— The perſon thus 
conſtituted heir was called heres fiaucia- 
77us, and the perſon to whom the teſta- 
tor directed the inheritance to be given, 
was called heres 8 -commiſJarits. 


5. In caſes of this kind he heres jidet- 
eommiſjarius had only what the Roman 
lawyers called a Jus precarium, that is 


1 right 


„ 


a right in curteſy, for which the remedy 
was only by entreaty or requeſt, ſo that 
the haeres fiduciarius was under no legal 
obligation of complying with the directi- 
ons of the teſtator,—et deco Aadeicommilſſa uſt. Inſt. 
appellata ſunt, quia nullo vinculo juris, ſed ng 2 


 tantum pudore eorum qui rogabantur, con- 
8 ; 


6. Thus ſtood the Roman law. W 
ing the fidei-commiſſum for ſome centuries; » 
during which time ſeveral frauds were 
committed by thoſe who being conſtitu- 
ted heirs, with a direction to give the in- 
| heritance to ſome other perſon, refuſed 
to execute the truſt repoſed in them by 
the teſtator, and converted the, property Cicero ce 
to their own uſe. But Augu/tus having 1 tine 
been conſtituted heir in the teſtament . 
Lucius Lentulus, with a requeſt to give 
the inheritance to the daughter of the 
teſtator, he conſulted all the eminent 
lawyers at Nome, and in purſuance of 
their advice, executed the truit as the 
teſtator had directed. Nam cum (L. 
Fenn ) decederet in Ae ica, ſcripſit co- 


ale 


| | „ 

alt. Inſt. Cicillo- teftamento confirmatos, quibus ab 
f eh Auguſto petit per fidei-commiſſum ut fuceret 
em. aliquid, et cum D. Auguſius voluntatem 
us impleſſet ; deinceps reliqui ejus auttori- 
tatem ſjequutt, fider-commiſa preſtabant.s 
et filia Lentuli legata, que jure non debebat, 

Jobont. 


7. It is natural to ſuppoſe that this ex- 
ample would have a conſiderable influ- 
ence over thoſe who afterwards happen- 
ed to be in the ſame ſituation. Auguſtus 
however proceeded a ſtep farther, and di- 
reed the conſuls to take cognizance of 

Juſt. I-f. all future caſes of this kind. Furr con- 
= f. "il ' ſulibus auCoritatem fuam zuterponere. As 
the practice of treating fider-commiſ}a in- 
creaſed under the Emperors, Caudian ap- 
pointed two magiſtrates for the ſole pur- 

| poſe of determining caſes of this kind 
who were thence called præſores dei. | 

COMM: . 


uſt. lib. | | * BE: | | . | 
1 Es 8. Fuftrnian completed this ſyſtem, 
1. 12. and extended the rights of the Fares 


fider-commi{Jarius, by a law which enacdt- 


4 

ed, that if a teſtator ſhould direct his 
heir to give, either the whole, or part of 
the inheritance to another, and this cir- 
cumſtance could not be proved either 
by the written will of the teſtator, or 
the teſtimony of five witneſſes, in caſe 
the heir ſhould refuſe to comply with 
the intention of the teſtator, he was 
compellable either to take a ſolemn oath, 
that the teſtator had not created any 
Jidei-commiſſum, or elſe to execute the 
truſt repoſed in him, 


9. Upon the firſt introduction of Uſes, Furiſdics. 


the perſon to whom a uſe was limited, „ 


who was called the cęſui que uſe, was 4 


exactly in the ſame ſituation with the 
heres fider-commiſſarius, and depended 
entirely on the good faith of the feoffees 
to uſes, or the perſons to whom the 
lands were conveyed. And it is natural 
to ſuppoſe, that while the rights of the 
ceſtui que uſe, were ſo extremely precari- 
ous, and depended ſo entirely on the 
good faith of the icottee to uſes, many 
breaches of truſt were committed, nor 

15 


over ufes. 


„ 

is it improbable but that even the eccle- 
ſiaſticks who introduced this ſpecies of 
property, became in ſome inſtances the 
dupes of thoſe to whom lands had been 
conveyed for their uſe. This induced 
the clerical chancellors of thoſe times 
to conſider the limitation of a Uſe, as 
dimilar to a fidei-commifſum, and binding 
in conſcience ; they therefore aſſumed 
the juriſdiction which Auguſtus had 
given to the Roman conſuls, of compell- 
Ing the execution of Uſes in the court of 
chancery. 5 


10. It however ſoon appeared that 
even this aſſumed juriſdiction was not 
ſufficient to anſwer their purpoſes, for 
whenever a poſitive declaration of a uſe, 
could not be proved, which muſtfrequent- 
ly have happened, when uſes were de- 
clared in a ſecret manner, by words only 
without writing, the court of chancery 
could not compel the feoffee to exe- 
cute the uſes, there being no legal proof 
that he held the lands to the uſe of any 
other perſon. 


I. To 


19 
11. To remedy this inconvenience Ive, 
John Waltham biſhop of Saliſtutv, and g, 
chancellor to king Richard II. took ad- 2 
vantage of the privilege given him by Comm. 
the ſtatute of /Ye/tminſter 2. 13 Ed. 1. c. 5% 
34. of deviſing new writs, and invented 
the writ of /#2pena, returnable only in 
the court of chancery. | 


The writ of /ubpena was originally a 
proceſs in the courts of common law, 
to enforce the attendance of a witneſs 
to give evidence ; but this new writ of 
ſulpæna was uſed in the court of chan- 
cery, for the ſame purpoſe as a citation 
in the courts of civil and canon law, to 
_ compel the appearance of a defendant, 

and to oblige him to anſwer upon oath, 
the allegations of the plaintiff, contrary 
to one of the firſt principles of the com- 
mon law, that no man can be com- 
| pelled to criminate himſelf, 


12. In the hiſtory of the Engliſh law | ,_ 
A | ; ; | 3 Reeves 
it is ſuggeſted that the writ of na 19:. 


was not originally invented by the 
biſhop 


10 
biſhop of Sal, 1 but only adopted in 


his court; as it was a proceſs which had 
been long before uſed by the council, 
and againſt which a formal complaint 
had already been made by the Com- 
Rot. Parl. mons Which is to be found in the rolls 
vol. 2. p. Of parliament, 
295. 
13. It is well known how extremely 
averſe the nation always was to any al- 
teration of the common law, and that 
they were particularly jealous of every 
maxim or rule, taken from the civilians 
or canoniſts, which was attempted to 
be introduced or ſubſtituted in the room 
of the common law. Accordingly we 
find that this innovation did not paſs un- 
noticed, for carly in the next reign, 
viz. in 2 Hen. 4. the commons took no- 
Rot. Pe J. tice of the introduction of the writ of 
vol. 3. P. /ubpana, and preſented a ſtrong petition 
47% to the king againſt it, praying that, 
| that ſpecies of proceſs might be aboliſh- 
ed; to Which Henry 4. who was not yet 
firmly ſettled on the throne, gave a pal- 


liating anſwer. 
14. Another 


— . bu 


Wo ' FD ww 


[ 11 


14. Another petition was preſented Rot. Parl. 
to Hen. 5. by the commons, complain- 31 4 p. 


ing of the hardſhips to which all per- 


ſons were become liable from the intro- 


duction of this new writ of /ubpana, ob- 


ſerving that it was a novelty againſt the 
form of the common law, which 7%, 


Waltham late biſhop of Saliſbury out of 
his ſubtlety found out and began, by 


which perſons were compelled to anſwer 
upon oath, purſuant to the form of the 
civil law, and the law of the holy church, 


praying that thoſe who ſued out ſuch a 


writ, ſhould inſert all their allegations, 


and if any perſon was aggrieved by a 


writ of this kind in any matter which 
was determinable at common law, that 


he ſhould be paid the ſum of 40/7. 


To this petition the king returned for 


_ anſwer Le Ror aviſera, by which means 


the writ of /ub&pena was firmly efta- 
bliſhed, and was thenceforth conſtantly 
uſed for the purpoſe of compelling all 
perſons to declare on oath, whether they 

held 


2 
held particular lands to their own uſe, or 
to the uſe of any other perſons. 


15. From this account of the progreſs 
of Uſes, it evidently appears that the 
eccleſiaſtical chanceilors adopted the 
principles of the civil law in the con- 
ſtruction of them, and that the biſhop 

of Sa/ibury derived the idea of the /zb- 
Pa na returnable in chancery from that 
law of Juſtinian, which has been men- 
tioned in a F part of this chap- 


r. | | : 


16. Notwithſtanding the invention 
of the writ of /ubpena, it appears that 
the court of Chancery did not immedi- 
ately poſſeſs itſelf of that abſolute juriſ- 
diction over ps 7 vp to uſes, 
which it afterwards exerciſed, for in the 
rolls of parliament, 9 He 8. there is a 

Rot. Parl. petition of Milliam Lord Clynton, ſtating 
q ol ” that upon his going on an expedition to 
Jrelaud, he had enfeoffed Milliam de lt 
Pool of all his lands for the performance 
of his will. Foo having afterwards re- 


tuſch 


fuſed to comply with his intentions, was 
_ perſonally called on and examined by 
parliament ; and it was enacted, that he 
ſhould re-enfeoff Lord C/ynton, and the 
feoffment is entered on the rolls of par- 
N 


17. The abuſes ariſing from the writ, 
of /ubpena were in ſome degree reſtrain- 
ed by the ſtatute 15 Hen. 6. c. 4. which 
reciting “ that divers perſons had been 
„ greatly vexed and grieved by writs 
« of /ubpexna, purchaſed for matters de- 
„ terminable by the common law of 
this land, to the great damage of ſuch 
_ « perfons ſo vexed, and in ſubverſion 
« and impediment of the common law, 


It was enacted that no writ of ſubpana 


ſhould be granted, until ſurety was 
found to ſatisfy the party ſo grieved and 
vexed, for his damages and expences, if 
the matter could not be made good, 
which was contained in the bill. 


CHAP. | 


WW 


CHAPTER Il. 


Of the Nature and Opalitics of a Uſe 
before EB: 27 Hen.'8; © 


Nature f 18. E. 0 R D Bacon in his zu FRY 
Bas. K 5. brated Reading on the ſtatute of Uſes, 
obſerves that it is the Nature of all hu- 

man ſcience and knowledge to proceed 

moſt ſafely by negative and excluſive, to 

what is affirmative and incluſive, and 
ſpeaking of uſes he ſays an uſe is 

00 WO right title or intereſt in | law” nei- 

ther / Jus in re nor jus ad rem, that is nei- 

ther an eſtate nor a demand. So that 
it is nothing for which a remedy is given 

by the courſe of the common law, be- 
ing a ſpecies of property totally un- 
known to it. and for which it was there- 
Rep 140 fore impoſſible that it ſhould have made 
5 any proviſion. Lord Bacon then pro- 
cCeeds to ſtate affirmatively what it is— 
« anuſe is a truſt repoſed by any per- 
« ſon in the terretenant, that he may 
« ſuffer him to take the profits, and 
| that 


Bac. R. 9 
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„that he will perform his intent 
% Uſus eft dominium fiduciarium, uſe 1s an 
« ownerſhip in truſt; ſo that w/us & 
* flatus, ſive paſſeſſio, potius differunt ſecun- 
« dum rationem fort, quam ſecundum na- 
„ zuram rei for that one of them is in 
court of law, the other in court of con- 
cc ſcience.“ 


19. The reaſon why the cęſſui que uſe 
had no property whatever, by the com- 
mon law, in the lands given to his uſe, 
was, becauſe where lands were legally 
conveyed to one perſon to the uſe of 
another, the limitation of the uſe was 
deemed abſolutely void, as it only de- 
rived its effect from the declaration of 
the feoffor, whereas no legal right to a 
frechold eſtate in lands, could be tranſ- 
ferred, without the ceremony of livery 


of ſeiſin. 


20. Thus in a caſe mentioned in the 
Year. Books where A. enfeoffed B. to 
the uſe of himſelf. The judges ob- 
ſerve that in chancery | a man ſhall have 

| | his 


4 Ed. 4.0% 
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his remedy according to conſcience. 
But in the Common Pleas and the 
King's Bench it was otherwiſe, for the 
feoffee ſhould have the land, and the 
feoffor ſhould have nothing againſt his 
own feoffment, though it was only upon 


confidence. 


21. Although the ceſtui que uſe was 
generally in poſſeſſion of the lands, yet 
he was only conſidered as tenant at ſuf- 
ferance, his title to the land was of ſo 

. "Ry low and precarious a nature, that in a 
140. a. Court of common law he could not even 
. juſtify the ſeizing of cattle for treſpaſs; 


And. 320. 
Bac-R.6. and if he made a leaſe, the leſſee might 


plead that ce que 1e had nothing in 
the land. 


22. When the court of Chancery firſt 
aſſumed a juriſdiction in caſes of uſes, 
it went no farther than to compel pay- 
ment of the rents and profits to the — 
que uſe; but in proceſs of time it pro 
ceeded another ſtep, and eſtabliſhed it as 


2 rule, that the ce/fuz que uſe had a right 
On to 


%PF W 


rents and profits of land, which conſti- 
tuted a uſe, was not iſſuing out of the, 


1 9 4 
to call on the feoffees for a conveyance 
of the eſtate to himſelf, or to any other 
perſon whom he choſe to appoint : and 


alſo to compel them to defend the title 
to the land. Hence Lord Bacon ob- 


| ſerves that, Pernancy of the profits, 
6 execution of eſtates, and defence of 


the land, were the three points of a 


| "Y ule.” | 5: 


s 


23. This right in conſcience to the A ef 
confidence 
and IO 


land, but was collateral thereto, and — 


annexed in privity to a particular eſtate 


in the land; that is to ſay, the uſe was ploud. 

not ſo ee er. to the land, that when 352. 
CP. 122. 

it was once created, it muſt ſtill have a. Poph. 

exiſted into whoſe hands ſoever the 7 7% 

lands paſſed, as in the caſe of a rent, a 

right of common, or an advowſon ap- 


pendant ; but it was created by a con- 


fidence in the original feoftee, and con- 
tinued to be annexed to the ſame eſtate, 


as long as that confidence ſubſiſted, and 


the eſtate of the feoffee remained un- 


'Þ ED altered. 
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had notice of the uſe, ſhould be ſciſcd to 


ELLE 
altered. So that to the execution of a 
uſe, two things were abſolutely neceſſa- 


ry, confidence in the perſon, and privity 


of eſtate. 


. Confidence in the perſon ſigni- 
fied that truſt which was repoſed in the 


feoffees, and aroſe from the notice which 
was given them of the perſons who 


were intended to be benefited by the 
feoffment. This confidence was ſome- 
times expreſſed, and ſometimes only im- 
plied; thus if a feoffee to uſes enfeoffed 
another perſon of the land, who had no- 
tice of the uſes to which ſuch land was 
liable, without any conſideration, the new 


feoffee took it under an implied confi- 
dence, and was compellable to execute 


the uſe; for it was reſolved, that where- 
ever there were feoffees to a uſe, their 
heirs and feoffees, and all who came 


into the land under them, in the per, 
without conſideration, or even upon 


valuable conſideration, provided they 


tuch 
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ſuch uſe, and be e in enen 
to execute it. 


But 1 a feoffee to uſes enfeoffed. a Rep. 
ſtranger of the land for valuable con- 
ſideration, who had no notice of the — 
although there ſtill remained a privity of 
eſtate, yet, as there was no confidence 
in the perſon, either expreſſed or im- 
plied, the uſe was deſtroyed, and the 
new feoffee could not be compelled to 
execute it. 


25. If a ſtranger purchaſed lands from 
a feoffee to uſes for a valuable conſider- 


ation, yet if he had notice of the former Ibid. 


uſes, he would be compelled to execute 
them; for although the conſideration 
implied a ſeiſin to his own uſe, yet the 
notice of the former uſes was a circum- 
ſtance, which in a court of equity, 
would render him liable to execute 
them. 


26. The idea of confidence in the per- 
ſon was at firſt extremely limited, for 
1 it 
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it only extended to the original feoffee. 
Bac. R- Lord Bacon ſays, that in 8 Zdw. 4. The 
2 judzes were of opinion that a /ubpena 
did not lie againſt the heir of the feoffee 
who was in by law, but that the ce 
que uſe was driven to his bill in parlia- 
4 ah 4 ment, —I[t was however ſettled in the 
reign of Hen. 6. that a Subpand would 
lie againſt all thoſe who came in, in the 
per, without paying a valuable conſide- 
ration; and alſo againſt all thoſe who had 
notice of the former uſes, although they 
did pay a valuable conſideration. 


27. With reſpect to privity of eſtate, 
it is to be obſerved that a uſe was a 
thing collateral to the land, and only 
annexed to a particular eſtate in the 
land, not to the mere poſſeſſion thereof; 
ſo that whenever that particular eſtate 
in the land to which the uſe was origi- 
nally annexed was deſtroyed, the uſe 
itſelf was deſtroyed. Thus, where a 
perſon came into the ſame eſtate where- 
of the feoffee to Uſes was ſeiſed, by 
contract or agreement with him, ſuch 
perſon 


that where a feoffee to-Uſes was diſſeiſ- wy 


[+ 1 

perſon was liable to the former Uſes; 
but if he came in of any other eſtate, B., 
than that whereof the feoffee to Ules 122. a. 
was ſeiſed, although he had full notice 
of the Uſe, yet the privity of eſtate was ” 
thereby deſtroyed, and conſequently the 

lands were no longer liable to the Uſes. _ 


28. It followed from theſe principles 1 
ed, the diſſeiſor could not be compelled 
in chancery to execute the uſe, becauſe 
the privity of eſtate was deſtroyed, for 


the diſſeiſor came in, in the po/?, that 


is, he did not claim by or from the 
feoffee to Uſes, but came in of an eſtate 
paramount to that of the feoffee to 
Uſes. | 


But if a perſon was diſſciſed of lands, ,.. 
which were liable to a rent, right of 122. b. 


common or any other property of that 


kind, the lands would ſtill continue ſub- 
ject to thoſe charges, notwithſtanding 
the diſſeiſin, becauſe they were annexed 
to the poſſeſſion of the land. 

29. In 


[ 22 ] 


: Rep 29. In the ſame manner where a feoffee 


122. a. | : 5 Fo . 
to Uſes died without heirs, or committed 


a forfeiture, or married: neither the lord 
who entered for his eſcheat or forfeiture, 
nor the huſband who claimed the lands 
as tenant by the curteſy, nor the wife 
who was aſſigned her dower, were liable 
to perform the truſt, becauſe they were 
not in, in the per, that is, in privity of 
the eſtate to which the uſe was annexed, 
but claimed an eſtate paramount to that 
which was liable to the Uſe. 


Whomight 30. With reſpec to the perſons who 
— © 5 were capable of being feoffees to Uſes, 
all private perſons whom the common law 
enabled to take lands by feoftment might 

be ſeiſed to a Uſe, and were compellable 

in chancery to execute it. 


Gilb. Uſes But no corporate body could be ſeiſed 
3 8 to a Uſe, becauſe the court of chancery 
could iſſue no proceſs againſt them for the 
execution of the Uſe. 


31. Neither 


mas — 8 
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31. Neige the king nor queen on 5 
account of their royal capacity, could 15; Bac. 
be ſeiſed to any uſe but their own, that K 556. 


is, they might hold the lands, but were 
not compellable to execute the Uſe, as 
no proceſs could be awarded — 
them by 185 court of e 


32. When king Richard z was duke 


of Glouceſier, he had been frequently 


made feoffee to Uſes, and therefore upon 


his acceſſion to the throne he would have 
been intitled to hold the lands diſcharged 


of the uſes. 


To obviate fo notorious an injuſtice, Lo 8. 


an act of parliament was immediately © 
paſſed, which ordained that where the 
king had been ſo enfeoffed jointly with 
other perſons, the lands ſhould veſt in 
the other feoffees, as if he had never been 


named, and that where the king ſtood 


ſolely enfeoffed, the eſtate itſelf ſhould 


veſt in the ceſiur que uſe, in like manner 


as FH had the Uſe. 
33. an 


fk 1 . 


What 33. With reſpect to the 1 1 of pro- 


might be 
. nds perty which might be conveyed to uſes, 


W. Jone He it was held, that nothing whereof the uſe 


127. Was inſeparable from the poſſeſſion, ſuch 
Cid, Ules as annuities, ways, commons, Sc. gue iÞ- 
fo uſu conſumuntur, could be granted to a 

uſe, bot that all corporeal hereditaments 

as alſo incorporeal inheritances which 
were 77 eſe, as rents, advowſons, in groſs, 


local liberties and franchiſes, might be 
conveyed to uſes. | 


Rube by 34. A aſc being a locker of property 
were ge- totally unknown to the common law, 
„. z. and owing its exiſtence to the equitable 
juriſdiction of the court of chancery, 
the rules by which uſes were governed, 
were drawn from the civil law, and dif- 
fered materially from thoſe by which real 
property was regulated in the courts of 
common law. Hence Lord Bacon ob- 
ſerves, that uſes ſtood upon their own 
« reaſons, utterly differing from caſes of 
0 poſſeſſion.“ 


Culd not ; 0 5 | 

be raiſed 35. By the common law a feoffment 
without | on 3 1 : : 
cenfidera. Was good without any rage 
tion. | 5 | ut 


Bac. R. 13. 


„ 


but it was eſtabliſhed in chancery, that 
a uſe could not be raiſed without a ſuf- 
ficient conſideration: and this rule was 


_ evidently taken from the maxim of the 


civil law, ex nudo pacto, non oritur actio, 

in conſequence of which the court of 

chancery would not compel the execu- 

tion of a uſe, unleſs it had been. raiſed 
for a good, or a valuable conſideration ; 

as that would be to enforce donum gra 


5 murtum. 


36. Although a uſe was but a right, Us wr: 
. allenable. 


and could only be conſidered as a choſe gc. R. 
Ib. 


in aQion, which according to the prin- 1, LID 
ciples of the common law 1s neither 
transferable nor aſſignable, yet a uſe 


might be aliened; and Lord Bacon ob- 


ſerves, there are two inſtances where a 
right to a uſe was allowed to be trans- 


fered; for as no action at law could 
ariſe from ſuch a transfer, there was no 


danger of maintenance. 


37. Lord Bacon alſo obſerves that gie. R. 
there is no caſe at common law, where 14. 
0 a per- 


* 
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a perſon can take under a deed, unleſs 

he is a party to it. Whereas a uſe 

might be declared to a perſon who was 
not a party to the deed, by which the 
uſe was raiſed becauſe a conveyance 
to a Uſe, was nothing more than a pub- 
lication of a truſt. 


Gith. Uſes 58. It frequently happened that a ̃ 

27. ceſtu que uſe being in poſſeſſion, aliened 4 
the lands, and afterwards the feoffees 
entered, which gave riſe to ſeveral vexa- 
tious ſuits in chancery, To remedy 
this e the ſtat. 1. Rich. 
3. c. I, gave the ce/tur que 1 iſe | in poſſeſ- 
ſion a power of alienating the legal 
eſtate without the conſent or concur- 
rence of the feoffecs. 


39. A uſe might be transfered from 
one perſon to another by any ſpecies of. 
deed or writing; and from its nature it 
was impoſſible that it could be the object 
of a fcoffment with hvery of ſeiſin. 


40. In 


L. 27 


40. In the alienation of uſes, none of M rechni- 


: ; 3 cal words © 
| thoſe technical words which the law re- % te. 


quires in the limitation of particular = neceſ- 
eſtates were deemed neceſſary. Thus p.7% 27: 

a Uſe might be limited in fee-ſimple 1 

without the word heirs, for if a ſuffi- b. 100. b. 
cient conſideration was given, the chan- 

cellor would decree the abſolute pro- 

perty of the uſe, to be well veſted in the 
purchaſer. And as a Uſe was a thing 

which conſiſted merely in confidence 

and privity, and was not held by any 
tenure, the rules of the common law 

were not violated. 


41. A uſe might be limited in ſuch 2 2 Might 
manner as to paſs from one perſon to , 
another upon the happening of ſome fu- Ve 
ture event, contrary to the principles of, 

the common law. Thus a uſe might be jenk. 
limited to A. and his heirs until ſome Cent. 8. 
particular event ſhould happen, and then 
to B. and his heirs, for although the 
rules of the common law do not allow 
an eſtate in fee ſimple to be limited after 
an eſtate in fee- ſimple; yet the court of 


chancery 


16. 


N ene. 


140. 


pO 
„ „ 
Fres were 


Gilb. Utes 


- I 
chancery admitted this ſpecies of limit- 
ation to be good; becauſe, as Lord Bacon 
obſerves, „things may be avoided, and 


* determined by the ceremonies and 
adds, like unto thoſe by which they 
« are created and raiſed; that which 
paſſeth by livery, ought to be avoided 


++ by entry; that which paſſeth by grant, 
by claim; that which paſſeth by way 


of charge, determineth by way of diſ- _ 
charge; and fo a Uſe which is raiſed 
but by a declaration or limitation, 
* may ceaſe by words of declaration or 
+ limitation, as the civil law faith, 72 ls 
* Magrs conſentaneum &/t, quam ut tiſdem 
** modrs res diffolvan!ur quibus con. 22 


entur. 


42. It was determined upon the ſime 


„ that 4 power of revocation 


ight be annexed to the limitation of 


2 „ Oe: by which means the grantor 
night at any future time revoke the 
Uſes he had declared, and limit new 
Uſes to other perſons, which the tcofice 
to Uſes was bound to execute. 


Sp #1 
£" 
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43. A uſe not being conſidered as an gef. 
eſtate in the land, was not an object G 
tenure, and was therefore freed from all 
thoſe oppreſſi ve burthens Which were in- 
troduced into England by the Normans, 
as conſequences of the feudal ſyſtem. 
Thus if a ce/tur gue uſe was attainted of 
treaſon or felony, the uſe was not for- 
feited either to the king or the lord, be- 
cauſe a Uſe was not held of any perſon. 
And therefore in ſome general ads of 
parliament relating to treaſon, as that of 
21 Rich. 2. c. 3. and in moſt particular 
acts of attainder, that were paſſed after 
that time, there was a ſpecial proviſion 
made, that the perſons attainted ſhould 
forfeit all lands whereof they, or any 
other to their uſe, were ſeiſed; and in 
moſt of thoſe a&s proviſion was alſo 
made, to {ave from forfeiture, ſuch lands 
whereof the perſons attainted were ſeiſ- 
ed to the uſe of others. 


44. In the ſame manner if a ce/tur gue 
7 ſe died leaving his fon or daughter with- 
in age, the lord had not the wardſhips 


O1 


„ 


or marriage of the heir, or a relief on 
the death of the anceſtor; nor could he 
claim the lands as an eſcheat upon the 
death of the ANNE que uſe, without 
heirs. 


45. After the eccleſiaſticks had been 
reſtrained by the ſtat. 15 Rich. 2. c. 5. 
from acquiring the Uſe of lands, it 
might be ſuppoſed that the practice of 
conveying lands to uſes would have 
ceaſed. But it was ſoon found that 
this was the moſt effectual mode of evad- 
ing the hardſhips of the feudal tenures, 
and particularly of ſecuring eſtates from 

forfeitures for high treaſon. So that dur- 

ing the conteſts between the houſes of 

York and Lancaſter, as it was the conſtant 
practice to attaint the vanquiſhed, al- 
moſt all the lands in Eugland were con- 

| veyed to Uſes. 


1 46. Anothes circumſtance attending 
- dowry à Uſe was, that the huſband or wife of 
my a ceſcui gue uſe, could neither be tenant 
* the curteſy, nor tenant in dower of. 

the 
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the Uſe, becauſe the ce/tur que uſe had no 
legal ſeiſin of the land. This was a 


grievance much complained of, and 


therefore it became cuſtomary, when 
moſt eſtates in the kingdom were in the 


hands of feoffees to Uſes, to ſettle ſome 


eſtate before marriage, on the huſband 


and wife for their lives; which gave riſe 

to modern jointures. 

47. A Uſe was not extendible becauſe 2 
there was no proceſs at common law, but 2 Inſt. 12 
againſt legal eſtates; and Uſes were mere- * 
ly creatures of equity, againſt which 


there was no common law proceſs ; nor 


could Uſes be conſidered as aſſets in the 


hands of executors, becauſe they de- 
ſcended to the heir. 


48. Uſes were deviſable although at U/es were 
that time lands were not, and Lord Dy. CO. 


con obſerves that one of the reaſons why 35: 7% 
Bac. 0 


- fo much land was conveyed to Uſes, 20. 


was. becauſe perſons acquired by that 


means a power of diſpoſing of their pro- 
perty by will; which enabled them to 


make 


L 
make a much better proviſion for their 
family than they could otherwiſe have 
done. 2 | = 


YearBook 49. One of the firſt caſes in the year 
-- "199 8 books reſpecting Uſes was, a woman, 
'® who had made a feoffment to Uſes, af- 
terwards married and deviſed that her 
feoffees ſhould convey the legal eſtate to 
her huſband. It was adjudged that the 
will was void at law, being made by a 
feme covert, and therefore -ſhould be al- 

ſo void in chancery. (a) 


Uſes were 50. There was however one inſtance 
1 in which the chancellors followed the 
rules of the common law. Uſes de- 
ſcended in the ſame manner as legal 
„ift. 14. Eſtates, and the doctrine of the half 
b. Gilb. blood was permitted to take place; even 
Vies 18. local cuſtoms were left unviolated in 
this inſtance, for if a ceſiur que uſe of 


* YE 4. 


Lam 


() It was a common practice for kings of England 
to make feoffments of lands to the uſe of their wills.— 
Vide Rot. Parl. 4 £9. 4. No. 11. vol. 6. p. 122. | 

En e lands 


| 


n 
lands held in gavelkind, or borough 
Engliſh died, leaving ſeveral ſons, the 
Uſe deſcended, either to all the ſons 


equally, or to the youngent, according 
to the cuſtom. 


51. So where a perten ſciſed ex parte Gilb. 
materna, made a feoffment to Uſes, the UT 
_ Uſe deſcended, to his heirs ex parte ma- 

zerna, in the ſame manner as the legal 
eſtate would have done, 


5 2. Thus ſtood * doctrine A Uſes as En 
it was regulated and ſettled by the court nr gg 7 
of Chancery: and in this ſtate, it was in 
ſome inſtances, applicd to very uſeful 
purpoſes, by removing the reſtraints on 
alienation, and enabling the proprietors 
of real property, to exerciſe ſeveral 
powers over it, which were not allowed 
by the rules of the common law. 


But Uſes won became fo general, and 
were applied for ſuch bad purpoſes, that 
at length they were productive of very 
S | great grievances. Feoffments to Uſes 
= D were 


Statutes 
made t9 
remedy 


them. 


34 J 
were uſually made in a ſecret manner, 
ſo that where a perſon had cauſe to ſue 


for land, he could not find out the legal 
tenant againſt whom he was to bring 


his præcipe; heirs were frequently diſin- 
herited by means of feoffments to the ; 
uſe of a perſon's laſt will; widows were 


depri ved of their dower,. and huſbands 
of their tenancy by the curteſy ; the king 


and the feudal lords, loſt the profits of 


their tenures, their fines for alienation, 


wardſhips, marriages, heriots, and re- 
liefs; and an univerſal obſcurity and 
confuſion of titles prevailed, by which 


means purchaſers for a valuable conſi- 


deration were frequently defrauded. 


53. To remedy theſe inconveniences 


ſeveral ſtatutes were made, to ſubject 


Uſes to the ſame rules as legal eſtates. 


By ſtat. 50 Kd. z. it was enacted, that 


where perſons conveyed their tenements 


to their friends, by colluſion to have 


the profits at their will, their creditors 
ſhould have execution of ſuch tene- 


ments, as it no ſuch gifts had been made. 


Two 


[3] 
Two other ſtatutes of the ſame kind 
were made, I Rich. 2. c. 9. and 2 Rich. 


2. frat. 2. f. 3. 


By fat. I Richi. 3. c. 1. reciting that 


by privy and unknown feoffments great 


inſecurity, trouble, coſts, and grievous 


vexations daily grew; it was therefore 
_ enacted, that all acts and conveyances 


made by perſons having only the uſe 
of lands ſhould be good and effectual, 
not only againſt the perſons making 
ſuch acts, but alſo againſt all perſons 


having or claiming any eſtate or intereſt 


in the ſame to the uſe of thoſe who ſhould 


make ſuch adts. 


By the ſtat. 1 Hen. 7. reciting that 


where divers of the king's ſubjects hav- 


ing cauſe of action by formedon, Sc. 
be defrauded and delayed of their ſaid 
actions, and oftentimes without remedy, 
becauſe of feoffments made of the ſame 
lands and tenements to perſons un- 
known, Se. it was enacted that the 


demandant in every ſuch cafe, ſhould 
D 2 have 


L 36 


have his action againſt the pernor or per- 
nors of the profits of the lands or tene- 
ments demanded, whereof any perſon 
or perſons had been enfeoffed to his or 
their ule. 


By the ſtat. 4 Hen. 7. c. 17. It was 
enacted, that if any perſon or perſons 


ſhould be ſeiſed of any eſtate of inheri- 
tance, being tenant immediate to the 


lords of any caſtles, &:. holden by 
| Knight's ſervice, to the uſe of any other 
perſon or perſons and of his heirs only, 
he to whoſe uſe he or they be ſo ſeiled = 
dieth, his heir being within age, no will 
by him declared, nor made in his life 
ng the premiſes, the lord of whom 
ſuch caiiies, Sc. be holden wamedi- 
ately ſhould have a writ of right of 
ward as well for the body as for the land, 
as the lord ſhould have had, if the ſame 
anceſtor had been in poſſeſſion of the 

eftate ſo being in uſe at the time of his 

death, and no ſuch eſtate to his uſe 
made, and that if any ſuch heir be of 
full age at the death of his anceſtor, to 
9 
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pay relief as his anceſtor, whoſe heir he 


is would have paid if he had been in poſ- 


ſeſſion of that eſtate ſo being in uſe at 


the time of his death, and no ſuch eſtate 


in his uſe made or had. 

By the flat. 19 Hen. 7, c. 15. it was 
enacted, that it ſhould be lawful for 
every ſheriff, or other officer, to whom 
any writ or precept ſhould be directed, 
at the ſuit of any perſon or perſons, to 
have execution of any lands, tenements 
or other hereditaments againſt any per- 
ſon or perſons, upon any condemnation, 
ſtatute merchant, Sc. to make and de- 
liver execution unto the party in that 
behalf ſuing, of all ſuch lands and te- 
nements, as any other perſon or perſons 
be in any manner of wiſe, ſeiſed to the 


only uſe of him againſt whom execution 


was ſo ſued. 


CHAP. 


CHAPTER III. 


Of the Statute 27 Hen. 8. of Uſes. 


Hiſtor 0 
1. 52.54. n the variety of 


Iute. 


Burnets 
Hiſt. of 


the Ref. | 
p. this abuſe ; he was contented that every 


vol. ; 8 
116. 

4 Reeves 
241. 


ſtatutes by which it was endeavour- 
ed to make Uſes ſubject to the 


rules of the common law, yet means 
were found of evading them, parti- 


cularly in caſes of wardſhips, marri- 


ages and reliefs ; for in the ſtat. 4 Hen. 
7. for enabling lords to have the ward- 
ſhips of perſons intitled to a Uſe only, 
an exception was inferted, where the 
anceſtor had made a will, of which 


many perſons took advantage to the 
great detriment of the "Eh and the 
chief lords. 


555 king Henry VIII. in the 23d year 


of his reign, cauſed a bill to be drawn 


to moderate, not to remedy altogether 


man ſhould have the liberty of diſpoſing 


in this manner of half his land, and he 


told 


EL, 
told the parliament in plain terms, if 
they would not take a reaſonable thing 
when it was offered, he would ſearch 
out the extremity of the law, and then 
would not offer them ſo much again. 
'The Lords came willingly into his terms, 
but the Commons rejected the bill, in 
conſequence of which the parhament 
was prorogued (4) "XD TYM made good 


his 


- 


_ 


(a) Juſtice Harper gives the following Hiſtory of 
the ſtatute of Uſes.— And as to the making of the 
© ſtatute 27- Hen. 8. The truth is, that the king was 
85 diſpleaſed for the loſs of wardſhips and other inju- 
fies done to him; for which cauſe he complained 
„ to the judges of the deſect of the law in that caſe, 
„who thereupon ſhewed unto the king, the cauſes of 
* thoſe injuries and loſſes to the king, and further ſthew- 
ed to the king, that if the poſſeſſion might be join- 
ed to the Uſes, all would go well, and all the inju- 
„ ries, wrong and loſs, which came to the king by rea- 
 « ſon of ſuch Uſes, wills, and fecret feoffments 
« would be avoided. For which the king command- 
* ed his council to frame a bill to that purpoſe, and 
preſent it to the houſe of commons in the twenty- 
fourth year of his reign, but it was then rejected, 
and the king at that "Hh would have been con- 
** tented, ma the Jour th part of the land only ſhould 

| deſcend: 


e 
40 


66 
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his threats, he called together the judges 
and ableſt lawyers, who argued the 
queſtion in chancery, and agreed that.a 
man could not deviſe any part of his 
land in prejudice of his heir. 


No account of theſe arguments is to 
be found in the Year Books; nor do! 


believe they are mentioned by any le- 
gal writer; but it is probable that this 


05 only related to the de- 
viſe of land, not to that of a Uſe, ſo 
that all the inconveniences ariſing from 
the practice of deviſing _ ſtill conti- 


nued. 


56. The miſchiefs ariſing from the 
practice of making feoffments to Uſes 


— 
La 4 T * 1 


« deſcend: and from that time the king ſtayed 
“ further proceedings in the ſaid cauſe until 
« 27 Hen, 8. at which time it took effect: and their 
care was to pen the flatute ſo preciſely that no- 
q thing ſhould be left in the feoffees, but that the whole 
« eftate ſhould be executed by the ſtatute, ſo as the faid 
t ſtatute did utterly take out all from the ſeoffers.“ 


2 Leon. 17, 18. 


increaſed 


e 


8 


E 


increaſed every day, ſo that it became 
abſolutely neceſſary to apply a ſufficient 


. remedy to theſe diſorders, This was 


effected by the ſtatute 27 H. 8. c. 10. 
intitled an act, concerning uſes and 
wills, uſually called the ſtatute of Ules, 


reciting that by the common law lands 


were not deviſable by will, nor ought to 
be transfered but by livery of ſciſin, 
yet nevertheleſs divers and ſundry i ima- 
ginations, ſubtle inventions and practices 
had been uſed, whereby the heredita- 


ments of the realm had been conveyed 
by fraudulept feoffments, fines, reco- 
voeries and other aſſurances, and alſo by 


wills and teſtaments; by reaſon whereof 


_ heirs had been unjuſtly diſinherited, the 


lords had loſt their wards, marriages, re- 
liefs, heriots, eſcheats, aids; married 
men had loſt their tenancies by the curte- 
ſy, and women their dower, manifeſt per- 


juries were committed, c. 


57. It is therefore enacted, That 
< where any perſon or perſons ſtand or 


$6 be ſeiſed, or at any time hereafter ſhall - 
0 . 
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happen to be ſeiſed of and in any 
honors, caſtles, manors, lands, tene- 


ments, rents, ſervices, reverſions, re- 


mainders or other hereditaments, to 
the uſe, confidence or truſt of any 
perſon or perſons, or of any body 
poli:ick, by reaſon of any bargain, ſale, 
feoffment, fine, recovery, covenant, 
contract, agreement, will, or other- 
wiſe by any manner or means whate- 
ver it be, that in every ſuch caſe, all 
and every ſuch perſon and perſons and 
bodies politick that have, or hereafter 
ſhall have, any ſuch uſe, confidence 
or truſt in fee-ſimple or fee tail, term 
of life or for years or otherwiſe, or 
any uſe, truſt or confidence m remain- 


der or reverſion, ſhall from henceforth 


ſtand and be ſeiſed, deemed and ad- 


judged in lawful ſeiſin, eſtate and poſ- 


ſeſſion, of and in the ſame honors, 
caſtles, Sc. to all intents, conſtructions 
and purpoſes in the law of, and in fuch 


like eſtates as they had or ſhall have 


in uſe, truſt or confidence, of or in the 
ſame, and that the eſtate, right, title, 
„ intereſt, 


1 
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* intereſt, and poſſeſſion that was in ſuch 


<« perſon or perſons, that were or here- 
< after ſhall be ſeiſed of any lands, tene- 
„ments, or hereditaments, to the uſe, 
** confidence or truſt of any ſuch perſon 


or perſons, or of any body politick, to 


* be from henceforth clearly deemed and 
* adjudged to be in him or them that 
have or hereafter ſhall have ſuch uſe, 


confidence, or truſt, after ſuch quality, 
manner, form and condition as they 
had before, in or to the uſe, confi- 


© dence, or truſt that was in them. 


4. & . And where divers perſons. 
** ſtand ſeiſed of any lands to the uſe and 
intent that ſome other perſon ſhall re- 


* ceive a rent out of the ſame lands, in 


« every ſuch caſe the perſon having ſuch 
Uſe and intereſt to have the ſame rent 


_ * ſhall be adjudged, and deemed to be in 


poſſeſſion and ſeiſin of the ſame rent, 
of and in ſuch like eſtate, as he had in 


* the Vie of the faid rent.” 


58. It 


2-44} 


$8. It is evident from the words of this 
ſtatute, that the intention of the Legiſla- 
ture was, entirely to aboliſh Uſes, by de- 
ſtroying the eſtate of the feoffees to uſes, 


and transfering it from them, to the ceſſui 
gue uſe ; by which means the Uſe ſhould 
be changed into a legal eſtate. And the 
operation of the ſtatute has ſo far an- 


fwered the intention of the makers of it, 


that no Uſe, upon which the ſtatute is 
allowed to operate, can exiſt in its for- 
mer ſtate for above an inſtant, as the 
legal ſeiſin and poſſeſſion of the land 
muſt become united to it immediately 
upon its creation. 


59. In bie of this Matitti, 


lands conveyed to Uſes could never in 


future become liable to the charges or 
incumbrances of the feoffees ; but on the 
other hand they would be always ſubject 
to the charges and incumbrances of the 
ceftur que uſe, and to all the rules of the 
common law; ſo that they ceaſed to be 
deviſable, and by that means the great 


object of Hen, 8. was attained, which 


Was 


Beet GK OBS a ft. eG BR an. 
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| was to preſerve his right to wardſhips and 


other feudal profits out of the lands of 
the Nobility. 


| 60. Soon after the ſtatute of Uſes was 3 
made, the judges determined that from x 38: a. 
thenceforth all conveyances to Uſes Fork. 77. 
ſhould be conſtrued according to the 
rules of the common law, it being the in- 
tention of the ſtatute 27 Hen. 8. to re- 

** ſtore the good and antient common 
law, and not to give more privilege to 

<« the execution of Uſes, than to eſtates 
*© which are executed by the antient com- 


„% mon law.” —That the ſame technical 


words ſhould be uſed in the limitation of 


Uſes, which were neceſſary in the limita- 


tion of legal eſtates. 


” "Phan are three in ne- Careum. 7 


ANCES ur- 


3 to the execution of a Uſe by this c:fery rs 


ſtatute. 1ſt. A perſon ſeiſed to the uſe '** #7 


teon a: le 
of ſome other perſon. 2d. A ceſtur 9 1 


»ſe in ge. And 3d. a Uſe in eſs in poſ- 128.8. 
ſeſſion, eee or reverſion. 5 
62. With 


* 7 circumſtances, the words of the ſtatute 
N. expreſsly require it.— Where any per- 
** ſon or perſons ſtand or be ſeiſed, or 
« at any time hereafter ſhall happen to 
abe ſeiſed of any honors, &c. to the 
* uſe, confidence or truſt of any other 
„ perſon or perſons.” It will however 


firſt, what perſons are capable of being 
ſeiſed to Uſes, and ſecond, of what 
eſtate or intereſt they can be ſeiſed to 
Uſes. 


A hat per- Ty „ | | : 
ſons may 63. All perſons who were capable of 


* De” being ſeiſed to Uſes before the ſta- 
. tute, may ſtill be ſeiſed to a Uſe: and on 
the other ſide, all thoſe who were in- 
capable of being ſeiſed to Uſes, before 
the ſtatute, ſtill labour under the ſame 
incapacity. 


64. A ſingular caſe aroſe in 35 Eliz. 
reſpecting the prerogative of the crown, 


—_ 10 hold lands diſcharged of all Uſes. 


nee 62. With reſpect to the fitſt of theſe | 


be neceſſary in this place to enquire, 


1 1 7, A. com= 


$4 


1 


A. committed high treaſon, 18. Z Mz. Pins 7 
for which in 26 Eliz. he was attainted S. 
by trial. Between the treaſon and the 1 itt. 43. 


attainder a fine was levied to him by B. 
of certain lands to the uſe of B. and 
his wife (who was ſiſter to 4.) and of 
the heirs of the ſaid B.—Afterwards B. 
and his wife bargained and ſold the 
lands to F. S. for money. Upon diſ- 
covery of the treaſon and the attainder 
of A. the purchaſer J. S. was adviſed 
by Plowden, Popham and many others, 
that the eſtate of the land was in the 
queen, becauſe the queen is intitled to 
all the lands that traitors had at the time 
of the treaſon, or after. So the Uſe 
which was declared to B. and his wite 
upon the fine was void, by the relation 
of the right of the queen under the at- 
tainder, and the queen muſt hold the 
land, diſcharged of the Uſe, becauſe the 


crown cannot be ſeiſed to a Uſe. 


It is but juſtice to mention that, the 
caſe being repreſented toqueen F/:zabeth. 


Me., 


{48 1] 
| the, much to her honour, granted the 
land to the ceſtui que uſe by patent. 


. 


Bac. K. 65. By the very words of the ſtatute 
+ oy _ which are any perſon or perſons” ali- 
ens and corporations are incapable of be- 
ing ſeiſed to a Uſe. And therefore it 

was determined in a caſe reported by D- 

i Ty. er, that where an alien and another were 
283. b. enfeoffed to Uſes, the moiety of the 
alien ſhould, upon office found, become 
veſted in the crown. 


66. With raſh to "the eſtate or inter- 

of %; "gg eſt of which a perſon may be ſeiſed to a 
| - ane hl Uſe; thewords of the ſtatute are Where 
BT 0 « any perſon or perſons ſtand or be ſeiſ- 
_ * ed, orat any time hereafter ſhall hap- 
pen to be ſeiſed” now the word ſciſed 
extends to every ſpecies of eſtate of free- 
hold, although it appears to have been 

the general opinion, both before, and 
Immediately after the paſſing of this ſta- 

tute, that all feoffees to Uſes muſt have 

been ſeiſed in fec· ſimple. 


67. It 


„ | 
67. It was formerly much doubted, Tu is 
whether a tenant in tail could be ſeiſed 1 
to a Uſe, and Jenkins ſtates it as a point . 
determined by all the judges, that a ca. 1. 
tenant in tail cannot be ſeiſed to a Uſe, 
either expreſſed or implied: 1ſt, Be- 
cauſe the tenure creates a conſideration, 
2d, Becauſe the ſtatute de donrs has fo 
appropriated and fixed the eſtate tail to 
the donee and the heirs of his body, 
that neither he nor they can execute the 


Uſe. 


68. The caſe cited by Jenkins, in ſup- 
port of this doctrine is, that of Cowper 
v. Franklin, which aroſe in 12 Fac. 
and is thus reported by Croke.—Fohn 
Walter being ſeiſed in fee, made 8 Jac. 
feoffment to Thomas Haller, habendum* © 
to him and his heirs of his body, to the 
uſe of him and his heirs and aſſigns for 
ever. The queſtion was, whether Tho- 
mas W alter had an eſtate in fee-tail only, 
or in fee, determinable upon the eſtate- 
tail. Firſt, Whether a Uſe might be li- 
mited upon an eſtate tail at the common 

E law, 


1158 


law, or a the ſtatute of Uſes. 2d, 


Whether this limitation of Uſes to him 
and his heirs ſhould not be intended the 


ſame Uſes, being to the feoffee himſelf, 


and to the ſame heirs, as it is in the 


habendum. Cote ſays, the caſe was ad- 
journed, but the opinion of the court, 
upon the argument, inclined that he 


Was tenant in tail, and that the limita- 


tion of the uſe out of the eſtate-tail was 


void, as well after the ſtatute as before; 


for the ſtatute never intended to execute 
any uſe, but that which might be law- 


fully compelled to be executed, before 
the ſtatute, but this could not be of an 


eſtate-tail, for the chancery could not 
compel him at the common law to exe- 
cute the eſtate, and ſo the ſtatute did not 


execute it then. 


69. Bulftrode reports a ſecond argu- 
ment upon this caſe, together with the 
judgment of the court, which was, that 
Thomas Walter took an eſtate-tail, be- 
cauſe a tenant in tail could not be ſeiſed 


to a uſe. 0. Goaboli 


5 


70. Godbolt reports this caſe to have Godb. 263 


ariſen upon a limitation to one, and to 
the heirs of his body, habendum unto. 
the donee, to the uſe of him, his heirs 
and afligns for ever; and that two points 
were reſolved, Firſt, That the limitation 
in the habendum did not increaſe or alter 
the eſtate given in the premiſſes of the 
deed. Second, That tenant in tail might 
ſtand ſeiſed to an uſe expreſſed, but 
ſuch uſe could not be averred. 


71. This caſe is alſo reported by Moore, 
by the name of Carrier v. Franklin, who 
ſeems to have conſidered it as a queſ- 
tion of conſtruction, and that the feoffee 
took only an eſtate-tail, becauſe the uſe 
to him and his heirs, immediately ſuc- 
ceeding the habendum, muſt be con- 
ſtrued to mean the fame kind of heirs, 
to whom the eſtate had been already 
limited, that is, the heirs of his body. 


72. If this caſe be conſidered as an 
authority, it will only prove that a te- 
nant in tail cannot be ſeiſed to a uſe in 

ES fee; 


Dyer. 311. 
b. 312. a. 


„ 
fee; but that a tenant in tail may be 
ſeiſed to a uſe, co-extenfive with his 
right, is a doctrine which it would now 
be extremely dangerous to controvert ; 


and Lord Bacon expreſsly ſays, that a 
tenant in tail may be ſeiſed to a uſe. 


If I give land in tail by deed ſince the 
Fe ſtatute: to A. to the uſe of B. and his 


Bac. R. 57 40 Heirs, B. hath a fee-ſimple, determin- 


able upon the death of A. without 


„ iſſue; and like law, though doubtful, 
© before the ſtatute was; for the chief 
reaſon that bred the doubt before the 

„ ſtatute was, becauſe tenant in tail 
could not execute an eſtate without 
wrong; but that, ſince the ſtatute is 
quite taken away, becauſe the ſtatute 


* 


0 ſaveth no right of intail, as the ſtatute 
* of I Rich. 3. did. 


73. In Seymor”s caſe 10 Fac. I. a te- 
nant in tail bargained and fold his eſtate- 


tail to a ſtranger in fee. And it was 


unanimouſly reſolved by the court of 
king's bench, that the bargainee took an 
eſtate to him and his heirs, determinable 


upon the death of the tenant in tail. 
Now 


Cs 
Now this determination maſt have been 
founded upon the principle that a tenant 


in tail may be ſeiſed to a Uſe, for other- y.,..__ 
wiſe the bargain and ſale would have fra. ch. 3. 


been void. 


74. It may therefore be now laid down 


as an undoubted principle of law, that 
a tenant in tail may be ſeiſed to a Uſe, 


even in fee, and that ſuch uſe will be 


good againſt the tenant in tail. And as 
tenants in tail have ever ſince the mo- 
dern practice of conveyancing, fre- 
quently transferred their eſtates to the 
perſons who were to be tenants to the 
pracipes, and to their heirs, by convey- 
ances derived from the ftatutes of Uſes; 
if it were eſtabliſhed, that a tenant in 
tail cannot be ſeiſed to a Uſe, the con- 
ſequence would be, that almoſt all the 
common recoveries which have been ſuf- 
fered for the laſt century, would be 
void, for want of a good tenant to the 
pracipe. 
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Tenantfir 75. A tenant for life may be ſeiſed 


e. to aUſe, but ſuch Uſe will determine, 

together with the legal eſtate transferred 

to: it by the ſtatute, upon the death of 
the tenant for life. 


Dyer bh 46; 5 2 & 3 Elis. This caſe was 


a. Crau moved. —Lands were given to two per- 

ley's caſe, : 

Cro. Eliz. ſons for their lives, and the life of the 

721. ſurvivor, to the uſe of A. B. for his life. 
The two donees to Uſes died, and the 
_ queſtion was, whether the eſtate of A. B. 
was determined. The court thought 
that the eſtate was determined, becauſe 


the eſtate on which the Uſe was created 
and raiſed was gone. 


| 77. It follows from this caſe, which 
N Car. js cited and admitted to be good law, 
in Bul/irode's Report of Cowper v. Frank- 

in that all perſons having a legal eſtate 

of freebold may be ſeiſed to a Uſe. If 

the Uſe is greater than the eſtate out of 

which it is created, it will ceaſe upon the 
determination of ſuch eſtate, but will be 

good in the mean time. 


78. With 


1 3 


78. With reſpect to the different kinds h kind 
of property whereof a perſon may be bd ps rg 


ſciſed to a Uſe of another, the words 7 to 
of the ſtatute are, honors, caſtles, ma- © 
„ nors, lands, tenements, rents, ſervices, 

„ reverſions, remainders or other heredi- 

„ taments,” which comprehend every 
ſpecies of real property in poſſeſſion, 
remainder or reverſion ; and thercforenot 

only corporeal hereditaments, but alfo 
incorporeal ones, ſuch as ad vowſons, 
tithes, rents, Sc. are within this ſtatute. 


79. Nothing however can be conveyed Beaudley 
v. Brook. 


to Uſes which is not zz eſe, at the time; G. Fas: 
and therefore where a perſon bargained 189 
and ſold lands to F. S. in fee, with a way 
over his land; it was determined that the 
right of way did not paſs; for nothing 
but a Ute paſted by the deed, and there 
cannot be a Uſe of a thing which is not 
in efje, as a way, common, Sc. which are 
newly created: and until they are creat- 
ed no ule can beraitedby bargain and ſale. 
5 | Con Cor. 
80. Copy hold eſtates are not compre- Gib. Nen. 
kended within this ſtatute, becauſe a Is 
4 tranſ- ig _ 
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tranſmutation of poſſeſſion by the ſole 
operation of the ſtatute, without the con- 
currence or permiſſion of the lord, would 
bean infringement of the lord's right, and 
would tend to his prejudice. 


24.4 ce/. B81. The ſecond circumſtance neceſſa- 
zu que uſe ry to the execution of a uſe by this ſta- 


in efſe. 
> tute is, that there muſt be a ce/ſtur que 

uſe In (He. If therefore a Uſe be limi- 
Bae R. ted to a perſon not 277 e, or to a perſon 
60. uncertain, the ſtatute can have no pers 


tion. 


82. With reſpect to thoſe who may be 

ceſtiuis que uuſe, all perſons capable of tak- 

Bac. R. ing lands by any common law convey- 

4% ance may be ce//u75 que uſe. And by 

the expreſs words of the ſtatute, a corpo- 
ration may be a ceſtur que ſe. 


The ceftui 83. The 2 gue uſe malt in ceneral 
wars; 41 be a different perſon from him who is 
1 ſeiſed to the uſe; for lord Bacon ſays, 
tag kim the whole ſcope of the ſtatute was 
n 4 © to remit the common law, and never 


L- 51 


« to intermeddle where the common law 42 H. 


< executed an eſtate; therefore the com- 2 
mon law ought to be expounded, that 63. 


<« where the party ſeiſed to the Uſe, and 
the ceſiui gue uſe is one perſon, he ne- 
ver taketh by the ſtatute, except there 
ebe a direct impoſſibility, or impertinen- 
« cy for the Uſe to take effect by the 


common law.“ 


84. Lands were given to a man and jenkins v. 


nis wife, habendum to the ſaid huſband 4 
47. 


and wife, to the uſe of them and the 230. 


heirs of their two bodies, and for default 
of ſuch iſſue, to the uſe of A. B. The 
queſtion was whether the huſband and 
wife had an eſtate tail, or but for their 


lives. And it was adjudged that they 


had an eſtate tail. 


Upon a writ of error in the king's 
bench, it was argued that the eſtate out 
of which the uſe aroſe was bat for their 
lives, and conſequently the uſe could not 
be limited for a larger eſtate : but Croke, 


Jones, and Mhuitlocꝶ, were of opinion that 
there 


R. 


1 

there was a difference, where an eſtate 
was limited to one, and the uſe to ano- 
ther, there the uſe could not be more 
than the eſtate out of which it was de- 
rived; but not when the limitation was 
to two, habendum to them, to the uſe of 
them and the heirs of their bodies, this 
was no limitation of the uſe, nor was 
the uſe to be executed by the ſtatute, 
but they took by the common law. 


The ſame caſe was again argned in the 
' ſubſequent term, when all the court 
held that the limitation in the haberndum 
was a limitation of the land itſelf, and 
55 of the uſe, and affirmed the former | 


Judgment. 


85. In the ſame manner if a fine be 
levied to a man and his heirs, to the uſe 
of him and his heirs, he ſhall take by the 
common law, and not by the ſtatute of 


Uſes. 


86. There are however fome caſes in 
which the fame perſon may be ſeiſed to 
5 a Ute, 


"F< | 


a Uſe, and alſo ceſtui que uſe; as if a 
man ſeiſed of lands in fee-fimple, cove- 
nants that he and his heirs will ſtand ſei- 3 Rep.36 
ſed of the ſame lands, to the uſe of him- 
ſelf and the heirs of his body, or to the 
uſe of himſelf for life, remainder over in 
fee : in this caſe the eſtate which the co- 
venantor had by the common law, is di- 
veſted out of him by the operation of 
the ſtatute, and a new eſtate veſted in 
him, according to the limitation of the 


Uſe. 


37. The third circumſtance neceſſary E Fl oO 
to the execution of a Uſe by this ſtatate, 
is, that there ſhould be a Uſe 72 eſſe, in 2 
poſſeſſion, remainder or reverſion. When 
all theſe circumſtances concur, the poſ- 
ſeſſion and legal eſtate in the lands, out 
of which the Uſe was granted, is imme- 
diately taken from the feoffee to Uſes, 
and veſted in the cęſtui que uſe, and the 
poſſeſſion thus transferred is not a mere 
ſeiſin or poſſeſſion in law, but an actual 3 
: ; non.Cro 
ſeiſin and poſſeſſion in fact, not a mere Eliz. 46. 
title 
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11 
title to enter upon the land, but an ac- 
tual eſtate. 


Saving of 88. In the third ſection FT, the ſtatute 


all former 
eHlales. 


is contained a ſaving to all thoſe perſons, 
and to their heirs, who were or there- 


after ſhould be ſeiſed to any Uſe, all ſuch 


former right, title, entry, intereſt, poſ- 


ſeſſion, rents, cuſtoms, ſervices, and ac- 


tion, as they might have had to their 


own proper uſe, in or to any manors, 


b, 20. a. 


Ferrers 
and Cur- 
jon v. 
Fermor, 
Cro. Jac. 
643. 


lands, tenements, rents, or heredita- 


ments, whereof they were or ſhould be 
ſeiſed to any other uſe. | 


89. In conſequence of this clauſe, no 
term for years or other intereſt, whereof 


a a perſon to whom lands are conveyed 
7 Rep. 19. 


to Uſes is poſſeſſed, in his own right, 
will be merged by ſuch conveyance. 


A. demiſed lands to B. for a term 
of 3 and afterwards the leſſor by 
bargain and ſale inrolled, and fine con- 
veyed the ſame lands to the leſſee and 


others and their heirs, to the Uſe of 
i them 


E 1 
them and their heirs, to the intent that 
2 common recovery ſhould be had and 


ſuffered againft them, with voucher of the 
leſſor, to the uſe of a ſtranger, all which 


was done accordingly. 


The queſtion was whether the term for 
years was merged; and it was determin- 
ed that the term ſtill exiſted, for al- 
though it was merged by the union of 
eſtates until the recovery was ſuffered, yet 
when that was done, the uſes thereof be- 
ing guided by the bargain and ſale, it 
was the ſame as if there Had been no con- 
veyance, it being within the equity and 
intention of the ſaving in the third ſec- 
tion of the ſtatute of Uſes; for the in- 
tention of that ſtatute was, not to deſ- 
troy prior eſtates, but to preſerve them. 
And it was agreed by the whole court 
that if a fine or feoffment had been levied 
or made to the leſſee for years, his term 
would not haye been thereby extinguiſh- 
ed. 


It 


L 62 


It was objected that the bargain and 

| ale and fine, were to the uſe of the leſ- 

ſee for years, otherwiſe he could not. have 

been tenant to the præcipe, and therefore 

the faving in the ſtatute of Uſes did not 

vide cook Extend to this caſe. But it was anſwered 
v. Foun- and reſolved, for the former reaſons, that 
. the term was ſaved by the equity of the 


195. 280. ſtatute. 


CHAP. 


[ 63 | 


CHAPTER IVV. 


Of the ſeveral Conveyances derived from 
the ſtatute of Uſes. 


91. Tr: has been frequently obſerved that: Rep. 
the principal object of the ſtatute 27 Hen. 
8. was to deſtroy all thoſe ſecret convey- 
ances to Uſes which had been ſo much 
complained of; but that inſtead of hav- 
ing that effeR, this ſtatute has given riſe 
to ſeveral new modes of transferring 
lands unknown to the ſimplicity of the 
common law, and of a more ſecret nature 
than feoffments to Uſes: fo that not- 
withſtanding the great caution with 
which this ſtatute was made. it has not 
anſwered the intention of the Legiſlature. '**59* 


This obſervation feems to have been 
founded on an idea, that the chief object 
of the ſtatute of Uſes, was to deſtroy all 
conveyances to Uſes. But Lord Bacon Bac. R. 39. 
has clearly proved that the intention of 

this 
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this ſtatute was only to deſtroy the eſtate 
of the feoffees to Uſes, by transferring it 
to the perſons who were intitled to the 
uſe; and not to deſtroy the form of the 
conveyance to uſes. Iſt. Becauſe the 
words of the ſtatute are © where any 
e perſon is ſeiſed or hereafter ſhall be ſei- 
ſed to any uſe.” 2d. In the ſame ſeſſions 
in which this ſtatute was made, it was en- 
ated that all bargains and ſales to uſes 
ſhould be inrolled ; which proves that the 
intention of the legiſlature was to leave 
the form of the conveyance, with the ad- 
dition of a further ceremony. 3. By the 
12th ſection of this ſtatute it was provi- 
ded that the king ſhould not take any 
primer ſciſin, or other feudal profits, on 
account of any eſtate which ſhould be 
executed by means of that ſtatute until 
the 1ſt of May 1536. But that he ſhould 
take the feudal profits for all uſes which 
ſhould become executed by the ſtatute af- 


zer that time. 


92. But whatever might have been 
the intention of the Legiſlature in paſs- 


ing 


63 J 

ing this ſtatute, it is certain that it has 

given riſe to ſeveral new ſorts of convey- © 

ances, which operate contrary to the rules 

of the common law, for it being ſoon 

obſerved that there was nothing in the 

ſtatute, to prevent the raiſing of Uſes, 

but only a proviſion that when a Uſe 

was raiſed, the poſſeſſion of the land 

ſhould be transferred to ſuch uſe, it was 

only neceſſary to raiſe a uſe, and the 
legal ſeiſin and eſtate became immediate- 

ly veſted in the ceſtui que uſe, without li- Ante f. 87. 

very of ſeiſin, entry or attornment. 
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93. In conſequence of this doctrine 
conveyances to uſes were generally adopt- 
ed, and are divided into two forts ; 
the firſt of which are ſaid to operate 
without any tranſmutation of poſſeſſion, 
becauſe the alteration of the legal ſeifin, 
is effected by the mere operation of the 
ſtatute. The ſecond are ſaid to operate 
by means of a tranſmutation of poſſeſſi- 
on, becauſe the legal ſeiſin, is firit 
transferred by ſome common law convey- 
Ince. 
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727 „ 94. The firſt conveyance derived from 
2 the ſtatutes of uſes which operates with- 
out any tranſmutation of poſſeſſion, is 

4 Reeves a bargain and ſale to uſes, which was 
__ well known, and often uſed before the 
ſtatute of uſes, it being a common prac- 

tice in thoſe times for a perſon who was 
ſeiſed of lands, to bargain and ſell them 

to another, in which caſe if the conſide- 
ration was ſufficient to raiſe a uſe, the _ 
bargainor became immediately ſeiſed to 

the uſe of the bargaince; all which might 

have been tranſacted without the forma- 


lity of a deed. 


To 95. A bargain and ſale is therefore a 
672. real contract, whereby a perſon bargains 
and ſells his lands to another for a pecu- 
niary conſideration, in conſequence of 
which a uſe ariſes to the bargainee, and 
the ſtatute 27 Hen. 8. immediately trans- 
ters the legal eſtate and actual poſſeſſion 
to the ceſtui gue uſe, without any 285 
or other act on his part. 

ae 585. The proper and technical words 

n. of this conveyance are bargain and ſell, 


Inſt. 
772 | but 


"ET 1 | 
but any other words that would have 


been ſufficient to raiſe a uſe, upon a 


valuable conſideration, before the ſta- 
tute, are now ſufficient to conſtitute a 
good bargain and ſale. But all proper 


words of limitation muſt be inſerted, Gilb. Uſes 
otherwiſe no more than an eſtate for 1%. 


life will paſs. 


97. Edward Fox, by indenture in Fox's caſe. - 
8 Rep. 93. 


conſideration of 50. paid to him by 
Thomas Powys, demiſed, granted, ſet, and 
to farm let to the faid Thomas Powys cer- 
tain lands and tenements, to hold to the 
ſaid Thomas Fowys, from the day of 
the date of the ſame indenture, for the 
term of 99 years, yielding and paying 
the rent of 40s.—The ' queſtion was 
whether this deed ſhould be decmed to 
| be a bargain and ſale to uſes; and it was 
adjudged that it ſhould, for a freehold 
eſtate may paſs by deed indented and 
inrolled without the words bargain and 
ſell, if there are other words tantamount 
to them. As if a man covenants 1n 
conſideration - of money to ſtand ſeiſed 
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to the uſe of his ſon in fee, if tie deed 
be inrolled, it will be a good bargain and 
ſale, although the words bargain and ſell 
are not inſerted in it. So if a man for 
money, aliens and grants lands to one 
vide Tay- and his heirs, or in tail, or for life, by 


Jory. , deed indented and inrolled, it wall amount 


Vale, Cro. 


Eliz. 166. to a bargain and ſale. 


Ino na, 98. With 8 to the perſons who 
eon%) are capable of conveying their eſtates by 


bargain 
ard ſale. bargain and ſale, as this conveyance only 


transfers a uſe, none but thoſe who are 
capable of being ſeiſed to a uſe can 

| bargain and ſell; for there muſt be a 
perſon ſeiſed to a Uſe, and a Uſe 2 ee 
before the ſtatute can have any operati- 
ON. 


| - 99. It follows that neither the king, 
perm the queen, nor a corporation aggregate 
Cro. Jac. can convey their lands, by bargain and 
85 ſale. But as to a tenant in tail, it has 
been already ſhewn that he may be ſeiſ- 
ed to a Uſe, and therefore a bargain and 
fale by him will be good. 

| Ray. 100. It 


169 ] 

| 100. It is ſaid by Fenkins Cent. 6. ca. 
88. that a bargain and ſale by the king, 
for any conſideration, to a corporation is 
good, although the king cannot ſtand 
ſeiſed to the uſe of another: and the 
conſideration of money paid, or men- 
tioned to be paid, although by any ſtran- 
ger, makes the conveyance and bargain 


and ſale valid. 


ROE; Lord Chief Baron Compns 1 ſaid Dig. Tit. 
that a corporation may | bargain and ſell Bargain 


and ſale, - 


land, for they may give an Uſe, though (B. 3) 
they cannot be ſeiſed to an Uſe. This 
poſition is founded on the authority of 

the following caſe. 


102. The prioreſs of Hallywell being N 
ſeiſed of the manor- of Prior granted Hoe 


the ſame by the words dedi et conceſſi nis s caſe. | 


3 Leon. 
pro certa pecumiæ ſumma, to Lord Audley, 15. 


the chancellor of Eugland and his 

heirs. It was objected that a bargain 

and ſale by a corporation, was not good, 

for, a corporation could not be ſciſed io 
another's uſe, and the nature of ſuch a 
CONVEFABEE was to take effect by way of 


Us 
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uſe in the bargainee, and ads the 
ſtatute drew the poſſeſſion to the Uſe. 
But the court utterly rejected the ſaid 
exception as dangerous, for that ſuch 


were the conveyances of the greater part 


of the poſſeſſions of monaſteries. And 
it was ſaid by S/hutt/eworth Serjeant that 
although ſuch a corporation could not 
take an eſtate to another's uſe, yet they 
might charge their own poſſeſſions with 


an Uſe to another. 


What may 
be convey- 
cd by bai 
gain and 


Vale. 


103. Any eſte or freehold or inhe- 
ritance, may be conveyed by bargain 
and ſale, but there muſt be an actual 
ſeiſin in the bargainor at the time when 


the bargain and ſale is made, for with- 


out a ſeiſin no Uſe can ariſe. 


104. Eſtates in remainder or rever- 


ſion, expectant upon the determination 


of any preceding eſtate for years, for life, 


or 1n tail, may be conveyed by bargain 


and ſale. 


1056. A 


1 :1 


105. Arent zu eſſe may be conveyed 
by bargain and fale, as alſo an advowſon, 
tithes or any other incorporeal heredita- 
ment ; becauſe they are expreſsly menti- 
oned in the ſtatute of uſes. But ſuch in- 


corporeal hereditaments, muſt be in ac- A500 


tual exiſtence at the time. 


106. No chattel intereſt can be con- 
veyed by bargain and ſale, becauſe the 


poſſeſſor of a chattel intereſt, has no ſei- 


ſin. It ſhould however be obſerved that 


where a perſon is ſeiſed of the freehold 


of lands, he may by bargain and ſale 
create a chattel intereſt out of ſuch lands; 
for having a ſeifin in himſelf he is ena- 
| bled, as well to raiſe a uſe for years, as 
for any greater eſtate. And by the very 
words of the ſtatute, the poſſeſſion 1s as 
fully transferred to a ce/{ur gue uſe, for 
years, as to a ce/tur que uſe of a freehold : 
nor will an entry be neceſſary in this caſe 


to veſt the legal eſtate. 


107. A bargain and ſale is merely a %. 


- 


conveyance of a uſe, and as a uſe can- zen. 
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not be raiſed without a conſideration, 


1 Rep. a. 
176. a. 


Ward v. 
Lambert. 


Cro. Eliz. 
594+ 


it follows that no bargain and ſale can 


be good without a conſideration, which 
muſt alſo be a pecuniary one, for the 
very name of the conveyance imports a 
gurd pro quo, but it is not abſolutely neceſ- 


ſary, that the conſideration ſhould be 


ſtated, as an averment that a valuable 
conſideration was actually paid is admifſſi- 
ble, and will be ſufficient to raiſe a uſe 


to the 3 


108. A perſon by indentnte; reciting 
that whereas F. S. was bound in a recog- 
nizance and other bond for him, for di- 
vers good cauſes and conſiderations, bar- 
gained and fold the lands to him and his 
heirs. It was proved that there was no mo- 
ney paid, and therefore it was determin- 
ed that the conveyance was void as a bar- 


gain and ſalc. 


Croſſing 


109. A perion in conſideration of na⸗ 


v. Scuda- tural love, and for augmentation of 


more. I 


Vent. 135. the portion, and preferment in marriage 


S. P. Cro. 


Jac. 127. 


of his daughter, bargained and fold 


lands 


T1881 

lands to her. It was determined that 
the deed could not operate as a bargain 
and ſale, becauſe no pecuniary conſider- 
ation was given. 


110. At common. law no rent could nac 194 
be reſerved on a bargain and ſale, be- „ Tyllond 


cauſe nothing but a Uſe paſſed, which Cro. Eli. 


was not ſuch an eſtate as the bargainor IT 


could have recourſe to for a diſtreſs. 
But now a rent may be reſerved on a 
bargain and ſale, and ſuch rent will be 

_ conſidered as a ſufficient confideration. 


111. By the Stat. 6 Ann. c. 35. J. 30. Ti wore: 

It is enacted that in all deeds by bargain „ 

and ſale inrolled, whereby any eſtate of 5 

inheritance in fee-ſimple is limited to nar fir 

the bargainee and his heirs, the words the 280. 

grant, bargain, and ſell, ſhall amount 

to, and be conſtrued and adjudged in all 

courts of judicature to be expreſs cove- 

nants to the bargainee, his heirs and 

aſſigns, from the bargainor, for himſelf, 

his heirs, executors and adminiſtrators, 

that the bargainor, notwithſtanding any 
=" "ob 
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F944 
a& done by him, was at the time of the 
execution of ſuch deed, ſeiſed of the he- 
reditaments thereby granted, bargain- 
ed and ſold, of an indefeaſible eſtate in 
fee-ſimple, free from all incumbrances; 
(rents and ſervices due to the lords of the 
fee only excepted) and for quiet enjoy- 
ment thereof, againſt the bargainor, his 
heirs and aſſigns, and all claiming under 
him: unleſs the ſame ſhall be reſtrained 
and limited by expreſs particular words, 
contained in ſuch deed: and that the 
bargainee, his heirs, executors, admini- 
ſtrators and aſſigns, reſpectively ſhall 
and may in any action to be brought, 
aſſign a breach or breaches thereupon, 
as they might do in caſe ſuch covenants 
were expreſsly inſerted in ſuch bargain 


and ſale. 


| Zurdiment 1 12. When the ſtatute of Uſes was made, 
SP” it was immediately foreſeen, that all lands 


© would thenceforth be conveyed by bar- 

Zain and fale, being a conveyance of a 
ſecret nature. To prevent this, the- 
Legiſlature in the ſame ſeſſions paſſed 
| - _ an 


41 
an act, (27 Hen. 8. c. 16.) by which it 


is enacted, that no manors, lands, tene- 
ments or other hereditaments ſhall paſs, 
whereby any eſtate of inheritance or 
freehold ſhall be made, by reaſon of any 
bargain and fale, except the ſame bar- 
gain and ſale be in writing indented, 
ſealed and inrolled in one of the king's 
courts of record at Weſtminſter, or with- 
in the county where the lands lie, before 
the cu/tos rotulorum and two juſtices of 
the peace, and the clerk of the peace of 
the ſame county, or two of them at the 
leaſt, whereof the clerk of the peace to 
be one. 


113. By the ſtatute 5 Elis. c. 6. bar- 
gains and fales affecting lands, tene- 
ments or hereditaments in the counties 
palatine of Lancaſter, Cheſter and the 
biſhoprick of Durham are directed to be 
inrolled in their reſpective courts of thoſe 
counties. - : 


By the 5 Ann. c. 18. Bargains and N 
ſales of any manors, lands, Sc. within 
the 


[76 J 


the Weſt-Riding of the county of ork 
"oy be inrolled at Wakefield. 


By the 6 Ann. c. 35. the ſame pro- 
viſion is made for inrolling bargains 
and ſales of lands ſituate in the Eaſt- 
Riding of the county of York, at Bever- 
5 1 4 « 


By the 8 Geo. 2. Bargains and ſales of 
lands ſituated in the North Riding of the 
county of York, may be inrolled in the 
regiſter office of that riding. 


2Inſt.674 114. The time preſcribed for inrollment 
5 Rep. i. b. by the ſtatute, is ſix lunar months, to be 
| computed from the date of the deed; the 
date being excluſive: and if the deed has 
Hob. 40. no date, then the time muſt be computed 

from the delivery. | 


Doug. 57. TII5. The indorſement on the back 
of the deed, by the proper officer, 1s 
always received as evidence of the inroll- 
ment. Pp | | 


116. By 


97-1 

116, By the ſtatute of 10 Ann. c. 18. 5 
3. It is enacted that a copy of the inroll- .Y 
ment of a bargain and ſale, examined with 
the inrollment, and ſigned by the proper 
officer, having the cuſtody of ſuch in- 
rollment, and proved upon oath to be a 
true copy ſo examined and ſigned, ſhall 

in all caſes where a bargain and ſale 
all be pleaded with a profert in curia, be 
of the ſame force and effect as the inden- 
ture of bargain and ſale would be if the 
ſame was produced. 


117. There is a proviſo in the ſtatute 
of Inrollments, that nothing therein con- 
tained ſhall extend to lands, tenements 
and hereditaments lying within any city, 
borough, or town corporate wherein the 
mayors, recorders, &c. have authority to 


inroll. 


118. In conſequence of this proviſo, 2 Inſt. 675 
lands in cities, boroughs, Sc. that have 
the privilege of inrollment, are not with- 
in the act: for although the intention of 


the ſtatute was to exempt them from 
| inrollments 


Gilb. Uſes 


107. 


78 


inrollments in the courts at 2 etminſter 
only, yet the ſtatute is worded in ſuch 
a manner, that they are diſcharged from 

any inrollment at all; and therefore the 
poſſeſſion of ſuch lands is executed from 
the date of the bargain and ſale. 


119. Although deeds of bargain and 
ſale be publickly acknowledged and in- 
rolled, yet they have not the ſanction of 
records, for the private contract may be 
falſely and fraudulcntly dated, or ill exe- 
cuted, and therefor? it is neceilary they 


ſhould be ſhewn, ſince the party derives 


his title from their commencement, 
The act of inrollment however is a 


tranſaction of the court, and therefore 


cannot be denied, unleſs by pleading, 
as in all other matters of records u, tie! 


5 and the only trial is by ſhewing 


but the time of inrollment which 


. 3 upon the roll cannot be contro- 


Relation 
back of the 


znrellment. 


2 Inſt. 64. 


verted. 


120. In Sonden de of the ſtatute of 


Inrollments, the frechold docs not paſs 
from 


[ 90-] 
from the bargainor, until the deed of bar- 
gain and ſale is duly inrolled. But if the 
bargain and ſale be inrolled within the fix 
months, then the inrollment has ſuch a 
relation to the date of the bargain and 
| ſale, that the freehold is conſidered in law 
as having paſſed to all intents and pur- 
poſes, from the bargainor to the bar- 
gainee, immediately on the date or deli- 
very of the bargain and ſale; and there- 
fore all incumbrances and meſne convey- 
ances by the bargainor to a third perſon, 
made between the delivery of the deed 
and the inrollment, are void againſt the 
Hargainee: 25-54 


121. One Sew/ter being ſeiſed of cer- Megs 


tain lands in fee, by deed indented dated / 
7th November, bargained and ſold the“ 
lands for money. On the 9th of the 
ſame month, he acknowledged a recog- 
nizance to another perſon, and on the 
20th of the ſame month the deed was 
inrolled. A ſcrre facras being brought 


upon the recognizance, the queſtion was, 
whether 


„ 

whether Sew/ter was ſeiſed in fee the gth 
of November, the deed not being inrolled 
until the 2oth of the ſame November ; 
and it was adjudged, unanimouſly, that 
_ Sew/ter was not ſeiſed in fee of the land 
the gti of November, for that when the 
deed was enrolled, the bargainee was in 
Dymock's judgment of law ſeiſed of the land, from 
. "E the delivery of the deed. And it was re- 
408. ſolved, that neither the death of the bar- 
m 5 gainor, nor of the barzainee before in- 
rollment, ſhould hinder the paſſing of 

the eſtate. 8 e 8 


122. Though the inrollment has a 

1 aft. 671 
4 Rep. -0 relation for the advantage of the bar- 
gainee, to avoid all meſne incumbrances 
and conveyanccs; yet when the lands 
are conveyed by fine or feoftment to the 
bargainee himſelf before the inrollment, 
then the bargaince ſhall take by ſuch 
ſubſequent conveyance. Therefore if 
A. bargains and ſells to B. and before 
the bargain and fale is inrolled, the 
bargainor levies a fine, ſuffers a recovery, 
or makes a feofiment to B. The bar- 
gaince ſhall be in by the fcofiment, fine 


Or 


PRE =» 

or recovery, becauſe when a convey- 
ance by the common law and one by the 
ſtatute concur, that by the common law, 
ſhall be preferred. But if between the 
making of the bargain and ſale and the 
levying of the fine, Sc. the bargainor 
incumbers the land, then the inrollment 
ſhall have a relation for the avoiding 
ſuch meſne incumbrance in favour of the 
bargainee. 


123. The words of the ſtatute of in- 
rollments only extend to eſtates of in- 
heritance or freehold, and therefore a 
bargain and ſale of lands for a term of vide inſta | 
years need not be inrolled. 


124. The ſecond ſort of CONVEYANCE Covenant to. 
which owes its origin to the ſtatute off feiſe 
Uſes, and operates without any tranfſs 2 Reel 
mutation of poſſeſſion, is a covenant to 3 355" 


ſtand ſeiſed to uſes. 


125. Formerly, if a man had cove- Ploud. 
nanted and agreed for himſelf, and his 3% b. 


303. A 
N heirs, with another and his heirs, that 
G7 for 


if | 
a4 


3 


for a certain conſideration, the other 


ſhould have his lands and tenements; 


though the land itſelf did not paſs for 


want of livery, yet the covenantee ac- 


quired the Uſe; and now whenever a 
covenant of this kind 1s entered into, a 
Uſe ariſes out of the ſeiſin of the co- 


venantor, and is immediately executed 


Mat 


words ne- 


ceſſary. 


1 Vent. 


1377 
2 Vent. 


1 50. 


Harriſon 
v. Auſtin, 
3 Mod. 
237. 
Scuda- 
more V. 
Croſſing. 
1 Mod. 


175. 8. P. 


by the ſtatute, in the ce/uz gue uſe, who 
thereby acquires the legal eſtate and poſ- 
icthon. 


ws The proper and technical words 
of this conveyance are, covenant to /land 


ſerſed to the uſe of A. &c. but any other 


words, ſuch as grant, bargain and ſel}, 
or aſſign, will create a covenant to ſtand 
ſeiſed, if it appears to have been the in- 
tention of the party to uſe them for that 
Purpoſe. 


127. A ſettlement was made as fol- 


lows —< If I have no iſſue, and in caſe I 


die without iſſue of my body lawfully 
« begotten, then I give, grant and con- 
« firm my land, Sc, to my kinſwoman 

« Sarah 


„ 


Sara Stokes, to have and to hold the 
* ſame to the uſe of myſelf for life, and 
after my deceaſe, to the uſe of the ſaid 
Sarah, and the heirs of her body to be 
* begotten” with remainders over. It 
was determined that this was a good bar- 
gain and ſale. 


7 


* 


128. A conveyance, by indenture, by 
the words give, grant, enfeoff, alien and 
confirm, without livery of ſeiſin, will, 
in order to effectuate the intention of 
the parties, be conſtrued to amount to 
a covenant to ſtand ſeiſed. 


129. Gaps Simpſon being ſeiſed in Doe 3; 
fee of the lands in queſtion, in con- 2 Wir 
ſideration of a marriage to be had be- R. 22: 


tween him and Ann Storey, by indenture 
between Smp/on of the one part, and 
the ſaid Aun Storey and William Storey of 
the other part, gave, granted, enfeoffed, 
aliened and confirmed to Ann and il 
liam Storey and their aſſigns the lands in 
queſtion, habendum to the uſe of Ann 
Storey far life, remainder to the heirs of 

G 2 her 


8 }- 
her body begotten by S7mpſon, who co-- 
venanted that the lands ſhould remain 
to the ſaid uſes, clear of all charges. 


The marriage took effect, and ſoon 
afterwards Synpſon became a bankrupt. 
Nis aſſignees ſeiſed the lands and ſold it 
to the defendant, conſidering this deed 

as void in law, or if not, that Simpson was 
tenant in tail under it. : 
lt was reſolved by the whole court, 
that this deed ſhould operate as a cove- 
nant to ſtand ſciſed; although it was ob- 
jected that there wanted a conſideration 
of blood between the covenantor and 

William Storey, and that it ſeemed to be 
the intent of the parties that the deed 
ſhould operate as a common law con- 
veyance. But it was anſwered that the 
judges had always been a/?uz7 to conſtrue 
deeds, ſo as to offectuate the intention 


of the en. 


130. A conveyance which 1s void as 
a releaſe, may notwithſtanding operate 
b covenant 0 ſtand ſeiſed. 

3131. Thomas 


4s i} 


131. Thomas Kirby being ſeiſed in fee Roe v. 
of the lands in queſtion, executed cer- . Ine 
tain indentures of leaſe and releaſe: of R. 75. 


them to his brother. The leaſe was 
made for a year in the uſual manner. 
The releaſe witneſſed, that for the natu- 
ral love which Thomas Kirby bore to his 
brother, and in conſideration of 1001. paid 
to him by his brother, the ſaid Thomas 
Kirby granted, releaſed and confirmed 

unto his brother (in his actual poſſeſſion 
then being by virtue of the leaſe for a 
year) after tie death of the ſaid Thomas 

Kirby all that cloſe, &c. to hold the 
Tame to his ſaid brother, and the heirs 
of his body lawfully begotten. 


It was admitted that the releaſe, m 
this caſe, was void as a common law 
aſſurance, becauſe it was a grant of a 
frechold to commence n futuro. But 
the court was unanimouſly of opinion 
that it ſhould be conſidered as a cove- 
nant to ſtand eben to uſes. 


132. in the caſe of a covenant to ftand 


ſeiſed, the eftate continues in the cove- 
| | nantor 


| 86 J 

"+ Abr. nantor mati a lawful uſe ariſes; and no 
- (20. ) uſe will ariſe, on account of any defect 

in the limitation of a preceding uſe. 
— fa 133. A covenant to ſtand ſeiſed, be- 
A o ing ſimilar in almoſt every reſpect to a 
"fifa, bargain and ſale, it follows, that no per- 
ſon can depart with his lands by this 
mode of conveyance, who cannot be 
ſeiſed to a uſe ; nor can any ſpecies of 
property to be transferred in this manner, 

which . be conveyed to a ule. 


134. A covenant to ſtand ſeiſed, only 
paſſes thoſe lands whereof the cove- 
nantor is actually feiſed at the time of 
the execution of thecovenant, becauſe the 
uſe muſt ariſe out of the ſeiſin, which the 
covenantor has at that time. 


Lehel 135. In conſequence of this principle 
ton, Cro. it has been determined that where a fa- 
El. 401. ther covenanted to ſtand ſeiſed of the 
: lands which he had, and which he af- 
terwards ſhould purchaſe, to the uſe of 
himſelf for life, and after to his youngeſt 
ſon and his heirs : the father afterwards 

8 purchaſed 


10 ] 


| purchaſed lands and died, and it was 
determined, that thoſe lands did not paſs 
by the covenant, becauſe the father had 
no eſtate or intereſt therein at the time. 


136. A covenant to ſtand ſeiſed being Confidera- 
a conveyance of a private nature, and pie, zo 
valid without inrollment, it is eſſentially 309. 
neceſſary, that the conſideration ſhould , Reeves 
be blood or marriage, and therefore na- 355: 
tural love and affection to a man's chil- 
dren, nephews or couſins, or their ad- 
yancement in marriage, are the only con- 
ſiderations by which a Uſe can be raiſed 
in a covenant to ſtand ſeiſed. 


137. Andrew Baynton being ſeiſed in Sharing. 
fee of the premiſes in queſtion, by in- S 
denture made between him of the one Plowd 300 
part, and Edward Baynlon, his brother, 
of the other part, reciting, that as the 
ſaid Andrew Boynton had no iſſue male 
of his body, to the intent that the ſame 
manors, &c, might deſcend to the heirs. 
males of his body, and might continue 
and remain to ſuch of the blood and 
88 | name 


a }- 


name of Baynton, as in the ſame inden- 


ture ſhould be named, the ſaid Andrew, 
as well for the ſaid cauſes, as for the 


good will, brotherly love and favour 


which he bore, as well to the faid Za- 


ward his brother, as to ſuch others of 
his brothers as ſhould be named in the 


| ſaid indenture, covenanted and granted 


for himſelf and his heirs, that he would 
from thence ſtand and be ſeiſed thereof 
to the uſe of himſelf for life, remainder 


to the uſe of the ſaid Edward Baynton 


and Agnes his wife for their lives, re- 


mainder to the uſe of the heirs male 


of the ſaid Andrew, begotten on the 


body of one Frances Lee, and for default 


of ſuch iſſue, to the uſe of the heirs male 


of the ſaid Edward Baynton, remainder 


to the uſe of Henry Baynton, another bro- 
ther of the ſaid Andrew Baynton. 


Andre Banton died without iſſue by 
Frances Lee, upon whole death Edward 


Baynton entered, and the queſtion was, 


whether a Uſe was well raiſed to Ed- 
_ ward upon this covenant. 


It 


1 

It appears from Rhade, that this caſe 
was moſt elaborately argued on both 
ſides, after which the court were unani- 
mouſly of opinion, that the continuance 
of the land in the name and blood of the 
covenantor, and the natural love and at- 
fection which Andrew Baynton bore to his 


brothers, were conſiderations Tony ſuffi- 


cient to raiſe the Uſes. 


138. A conſideration of natural affec- 
tion, expreſſed to one child, will by con- 
ſtruction of law be extended to others. 


39. A man having iſſue chin ſons, Bond x. 
dmonds 


covenanted in n of natural 


Jife, remainder to his eldeſt ſon, and the 
heirs male of his body, and for default 
of ſuch iſſue, to the uſe of his ſecond 
fon, and the heirs male of his body, 
and for default of ſuch iſſue, to the 
aſe of his third ſon. This was held 


a good conſideration to raiſe a Uſe to 


the younger ſon, for though the conſi- h 


deration of natural affection was only 
limited 


2 Rol. Ab. 
affection to the eldeſt fon, to ſand ſeiſed 72. 


of certain lands to the uſe of himſelf for i, 


* 
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| limited to the eldeſt ſon, yet it will ex- 
tend to the others, 


140. With reſpect to the conſidera- 
tion of marriage, it is highly favoured, 
and will in all caſes be ſufficient to raiſe 
a uſe upon a covenant to ſtand ſeiſed; 

and therefore a covenant to ſtand ſeiſed 
Plow"397 to the uſe of a man's own wife, or to the 
uſe of a man's brother's wife, will be 

good. 


. 141. If a man covenants in conſidera- 
Winſton. tion of natural love and affection to his 
Rol. 786 ſon, to ſtand ſeiſed to the uſe of his {on 
for 74 remainder to ſuch wife as the 

ſon ſhall afterwards many. for life, it will 


be good. 


142. A uſe will ariſe to a wife upon a 
covenant, to ſtand ſeiſed without any 
conſideration expreſſed. 


þ an 143. Robert Bedell ſeiſed of a meſſuage, 
jm cif, Sc. in ITrer and Langley in the county of 
7 Rep 40. Bucks in fee, by indenture between him 
and his Wife of the firſt part, James his 
ſecond 


9] 

ſecond ſon of the ſecond part, and Mi. 
chael his third fon, of the third part, in 
conſideration of the natural love and pa- 
ternal affection, which he had to the ſaid 
James and Michael, and for their better 
preferment and advancement, and to the 
intent that the fame tenements ſhould 
continue in his name and blood, cove- 
nanted that he and his heirs would ſtand 
ſeifed of the ſaid tenements, to the uſe 
of himſelf for life, and after his deceaſe 
to the uſe of his wife for life, and after 
their deceaſes, of one moiety to the uſe 
of the ſaid James in tail, and of the other 
moiety to the uſe of the ſaid Michael in 
tail. Robert Bedell died, and the ſole 
queſtion was, whether any uſe aroſe to 
Elizabeth his wife or not ?—lIt was ob- 
jected, that the wife was not within the 
conſiderations which were expreſſed in 
the indenture, and no other confidera- 
tion can be averred than is contained in 
the deed, for the ſubſtance of the agree- 
ment was referred to the deed, and the 
whole ought to appear therein, and no- 
thing is left to the averment of the par- 
ties. But it was anſwered and reſolved, 
e that 


1 92 ] 


that a conſideration which ſtands, with 


the deed and, is not repugnant to it, 
might be well averred. Beſides, ad- 


mitting that another conſideration than 


Croſs v. 
Fauſten- 
dite 
Cro. N. 


280. 


what is expreſſed in the deed, could not 


be averred, yet in this caſe there was an 
expreſs conſideration; for when he li- 
mits it to the uſe of his wife, for term 
of her life, that imports a ſufficient con- 
ſideration in itſelf, and there needs not 
any averment, for manife/ta probatione non 


ꝛudigent. 


Smith v. 
KRiſley. 
Cro. Car. 
$29. 


144. In the caſe of a covenant to ſtand 
ſeiſed, a Uſe will ariſe to thoſe who are 
within the conſideration, but not to 
thoſe who are ſtrangers to the covenan- 


for. 


145. Paul Riley being ſeiſed in fee, by 
indenture, between him and Sir Thomas 
Denton, Sir A. Denton, Themas Riley his 
brother, and //7//lramWY7thers, covenanted 
and agreed with them, to ſtand ſeiſed of 
the ſaid tenements to the uſe of himſelf 
for life, remainder to the uſe of his 
wife for life, remainder to the uſe of the 

| ſaid 
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ſaid covenantees and their heirs, upon 
ſeveral truſts for his children. It was 
reſolved that the Uſes was well raiſed, 
and veſted by this deed, in Thomas the 
brother, he being of the blood of the 
covenantor, but that no uſe aroſe to the 
other covenantees, they being ſtrangers 
and not within the conſideration. 


146. Love and affection to an illegiti- 
mate ſon, is not a ſufficient conſideration 
to raiſe a Uſe, in a covenant to ſtand 

eie. | 


147. A perſon covenanted in conſi- Sir T. per- 

deration of natural love and affection to 122 
ſtand ſeiſed to the uſe of himſelf for life, Ab. 199. 
remainder to his ſon for life, remainder 1 
to A. his reputed ſon, (who was his baſ- 2 Roll. 

tard) for life, with ſeveral remainders N 
over, and alſo covenanted to levy a fine 

or make a feoffment for further aſſu- 
rance, afterwards he made a feoffment 

in fee to the covenantees, in perform- 

ance of his covenant to the ſame Ules. 

It was determined that no Uſe aroſe to 

| | A. the 


"+ 


Jen: Cent . 


2. Ca. 60. 
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A. the baſtard, by the covenant there 


being no conſideration, nor could he take 
any thing by the feoffment, it being only 


made for further aſſurance. 


148. The aloptiog a ſirname is not a 


ſufficient conſideration to raiſe a Uſe, in 


covenant to ſtand ſeiſed, as was reſolved 
in Sir Chri/topher Hation's caſe, who hav- 
ing a ſiſter's ſon called Newport, cove- 
nanted in conſideration of his changing 
his name to Hatton, that he would ſtand 
ſeiſed to his Uſe; and it was determined 


that no Uſe did ariſe, for want of conſi- 


deration. 


2 Roll. Ab 149. Antient acquaintance or friend- 


783. 


ſhip do not create ſuch a conſideration, 
as will raiſe a Ule in a covenant to ſtand 


ſeiſed. 


150. When there is a covenant to ſtand 
feiſed, in conſideration of natural love 
and affection, to a particular perſon, that 
perſon may aver. himſelf to be a relation, 
though ſuch relationſhip be not expreſſed 


in the deed. 
151. Angels + 


1 55 1 | 
ter. | Angel Burt being ſciſed of the Goodritl 


premiſes in queſtion, in conſideration 7 2. 
of the love and affection which he bore 924. 

to Ann his wife, and for ſome proviſion 

in cafe ſhe ſhould ſurvive him, and for 


ſettling the premiſes, in the manner 


therein mentioned, covenanted to ſtand 


ſeiſed to the uſe of himſelf and his 
wife for their lives, and the life of the 
ſurvivor, remainder to the iſſue of their 
two bodies, remainder to the uſe of ſuch 
perſon or perſons, as his wife ſhould 
think fit to diſpoſe to, and for want of 
ſuch diſpoſition, to the uſe of the leſſor 
of the plaintiff. The covenantor died 


without iſſue, and afterwards Ann the 


wife, in purſuance of the power, con- 
veyed the premiſes to her ſiſter. It was 
determined that no Uſe aroſe to the 
ſiſter, as ſhe was a ſtranger to the conſi- 
deration, and that the leſſor of the plain- 
tiff, had a good title, 1ſt. Becauſe he was 
named in the deed, 2d, becauſe it was 
ſtated that he was nephew to the cove- 
nantor, and though the deed does not 
mention him as ſuch, yet being ex- 
8 preſsly 
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preſsly named. he may aver himſelf 
within the conſideration. 


Gilb. Ufes 152. The conſideration for which a 
15. Covenant to ſtand ſeiſed is entered 
into, muſt however be expreſſed in the 
deed. 25 


A bargain 1 1 
* A bargain and ſale and covenant 


end c:ve- to ſand ſeiſed, paſs no intereſt, but that 


Rant t0 


fandſejſd Which the perſon who executes thoſe 


do nt di- conveyances can lawfully give; for as 


+: oo nothing but a Uſe paſſes by thoſe. con- 


4 Uſes veyances, and as no Uſe can poſſibly be 
Carter 46. greater than the eſtate, out of which it 


— is created, it follows that where a Uſe is 


246. granted, which is greater than the eſtate 


out of which ſuch Uſe is to iſſue, it is 
merely void, and the ſtatute executes the 
poſſeſſion, to ſo much only of the uſe 
as is lawfully granted. Thus if there 
be a tenant for life, with a contingent 
remainder depending on the eſtate for 
life, and the tenant for life bargains and 
ſells his eſtate in fee, ſtill the bargainee 
will only have an eſtate for the life of 
SE the 


18 4 


the bargainor, without any power of 
committing waſte; and the contingent 
remainder will not be e 


154, In the ſame manner if a tenant Seymours 

in tail bargains and ſells his eſtate tail, 1 | 
in fee, it only gives the bargainee an eſ- 95: -_— : 
tate to him and his heirs, during the life il 5 
of the tenant in tail, and the iſſue in tail * Ac. 2. 

is not put to his formedon on the death 

of his anceſtor, but may enter on the 

lands; for a bargain and ſale does not 


work : a diſcontinuance. 


No uſes can be declared on a A «x 
ban and ſale or covenant to ſtand © % de 
ſeiſed, but to the bargainee or covenan- bargain 
tee, that is, lands cannot be bargained cn _— 
and ſold to A. to the uſe of B. becauſe end 
a bargain and ſale and covenant to ſtand” "I 
ſeiſed only paſs a uſe, and the poſſeſſi- 
on is executed by the ſtatute; now the 
ſtatute only executes the firſt uſe, and 
not the ſecond, ſo that the ſecond uſe is 
void in law. But however the courts 
of equity will take notice of the ſecond 
Ule; -- 


„ 
Uſe, and enforce the execution of it un- 
der the name of a truſt. 


a and 156. The framers of the ſtatate of 


releaſe. 


Uſes foreſaw, that all freehold eſtates 
would thenceforth become transferable 
by parol only, without any form or 


ceremony whatever; a clauſe was there- 


fore inſerted in that ſtatute, by which 
all bargains and fales of freehold eſtates 
were directed to be made by a writing 
indented and inrolled. This proviſton 
which, if it had not been evaded, would 


1 Inſt. 48. have introduced almoſt an univerſal re- 


A. Harg. 


note 3. 


giſter of conveyances of the freehold 
in the caſe of corporeal hereditaments, 
was ſoon defeated by the invention of 
the conveyances, by leaſe and releaſe, 
which ſprung from the omiſſion, to ex- 


tend the ſtatute, to bargains and ſales 


for terms of years. 


157. The nature of the conveyance 
by leaſe and releaſe, depends very much 
on the effect of the ſpecies of commen 

5 . la vr 


L.-99 1 
aw releaſe which enures by way of en- 
largement. . 


A releaſe by way of enlargement ope- Tit £ 
rates, when the poſſeſſion and inheri- 465. 


tance are ſeparated for a particular time, 
as for inſtance, where lands are in the 
poſſeſſion of a tenant for years, and the 
perſon who has the reverſion and inhe- 
ritance releaſes to the tenant in poſleſ- 
ſion, all his right and intereſt in the 
land ; ſuch releaſe is ſaid to operate by 
way of enlarging his eſtate, and gives 
him a fee-ſimple without the ceremony 
of livery of ſeiſin; becauſe the common 
law deemed it necdlels to give livery of 
ſeiſin, to a perſon who was already in 


poſſeſſion. 


168. In conſequence of theſe principles R 
it was not unuſual in the time of Hen. 3:7: 
4. and Z#dw. 6. to transfer the frechold 
by this means. A deed of leafe was 
made to the party intended to be the 
purchaſer, for three or four years, and 


when he entered into the poſſeſſion, a 
J | H 2 | reicale 


1 


releaſe of the inheritance was given to 
him, and thus he became ſeiſed as com- 


pletely as by fine or feoffment with 


855 


When: it was PS that the 


Sq of Uſes transferred the actual 


__ poſſeſſion without entry, the idea of a 


4 Reeves 
„ 


leaſe and releaſe was adopted. A bar- 


gain and ſale was made by the tenant 


of the freehold, to the perſon to whom 


the lands were intended to be releaſed. 
This bargain and ſale in conſequence of 
the conſideration, makes the bargainor 
ſtand ſeiſed to the uſe of the bargainee, 
without any inrollment, by which 
means the uſe of the term for a year, 
is veſted in the bargainee, and then the 
ſtatute transfers the poſſeſſion ; ſo that 


the bargainee becomes immediately ca- 


pable of accepting a releaſe of the free- 
hold and reverſion ; and accordingly a 
releaſe is made to his, dated the day 
next after the date of the bargain and 


fale. This is held to ſupply the place 
of livery of ſeiſin, and ſo a conveyance 


by 


F 


by leaſe and releaſe, is conſidered as 
equal to a feoffment with de of 
ſeiſin. 


Treat. on 


Fabian Philips obſerves, that this con- 179% 0 
veyance was at firſt only purpoſely of capias. 
« contrived by Serj. Francis Moore, at 
the requeſt of the Lord Norris, to the 
« end that ſome of his kindred or near 
relations, ſhould not take notice, by 
* any ſearch of public records, what 
e conveyance or ſettlement he ſhould 
make of his eſtate.” 


160. By the common law a rel to 1 Toft, 
a tenant for years is not good until he 9 
has made an actual entry on the lands, 
for before entry he has only an 7ntereſſe 
terminr, and no actual eſtate or poſſeſſion. 
But it has been already obſerved, that 
in the caſe, of a bargain and ſale to 5 
Uſes, the neceſſity of an actual entry is * 
taken away, by the operation of the 
ſtatute of Uſes, which gives the ce/tur gue 
. uſe, an actual eſtate in the lands, with- 
out any entry. However the validity 
of 
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of this conveyance was formerly much 
doubted, and Mr. Ney was of opinion 
that it could not be ſupported without 
an actual entry of the bargainee, on the 
lands. But it was determined in the 
court of Wards by the two chief juſ- 


6c 


tices, Montagus and Hobart, and by 


Tanfield Chief Baron, that upon a deed 


of bargain and ſale for years of lands 


whereof he himſelf is in poſſeſſion, 


and the bargaince, never entered; if 


afterwards the bargainors make a 
grant of the reverſion (reciting this 
leaſe) expeAant upon it to divers uſes, 
that it is a good conveyance of the re- 
verſion; and the eſtate was executed 
and veſted in the leſſee for years, by 
the ſtatute ; and was divided from the 


reverſion, and not like to a leaſe for 
years at the common law; for in that 


caſe there is not any apparent leſſee 
until he enters : but here by operation 
of the ſtatute, it abſolutely and ac- 
tually veſts the eſtate in him, as the 
Uſe, but not to have treſpaſs without 


** entry anc d actual poſſeſſion : wherefore 


cc they 


1 103 
they would not permit this point to be 
« further argued.” 


161. Every perſon who is cxpable of Who may 
being feiſed to the uſe of another, may Load 
convey his eſtate by leaſe and releaſe, , 
and every ſpecies of property, that 1s 
capable of being conveyed to uſes, may 
be transferred by leaſe and releaſe. 


162. An eſtate in reverſion, expectant An eſtate 
In remain 


on a prior cſtate for years, may be con- r er re- 
veyed by leaſe and releaſe. This point wn 
is fully proved by that eminent convey- g 
ancer Mr. Booth, in an opinion which Ku 
has been lately printed. He admits _ = 
Lord Gee's poſition, that a releaſe can- Opinions 
not work without a poſſeſſion, but con- Op: 
tends he only means that the eſtate upon 1 InP. 276 
which the releaſe is to work, muſt be 
a veſted eſtate, for in the ſame folio 
Lord Coke ſays.—“ If a man makes a 
*«« leaſe for years, remainder for years, 
« and the firſt leſſee enters, a releaſe to 
„ him, in the remainder for years is good 
to enlarge his eſtate; which ſhews 
his 


[ 104 * 
his opinion to be that it is not neceſſary 
that the eſtate to be enlarged, ſhould be 
an eſtate in aQual poſſeſſion, and that it 
ſuffices if it be a veſted eſtate, divided 
from the ultima te reverſion. 


It 15 now a common practice, to con- 
vey eſtates in remainder and reverſion, 
by leaſe and releaſe. 


value. 163. It has been long ſince obſerved, 


ble Conſi- 
derationis that no Uſe can be raiſed on a bargain 


neccfjary in # 
4 bargain and fale without ſome pecuniary conſi 


end jak derations ; ſo that if a perſon executes a 


. bargain and fate without ſome pecuniary 


conſideration, no uſe will ariſe, and of 

conſequence no poſſeſſion can be exe= 
cuted by the ſtatute; by which means a 
ſubſequent releaſe will be void. The 
uſual way is, to expreſs a conſideration 
of five or ten ſhillings in the deed, al- 
though it be never paid, for when a 
conſideration is expreſſed, no averment 
can be made. that there was no con- 


ſideration. 
164. A 


[ 105 } 


164. A bargain and ſale was made for 2 * 
a year, by the words, demiſe, grant and a Mod 


to farm let, rendering a pepper corn rent, 


and it was a queſtion, Whether a BP, 249- 


could operate upon it, fo as to make a 
good tenant to the præcipe. Judgment 
was given that the word grant would 
make the land paſs by way of Uſe, and 
that the reſervation of a pepper corn was 
a ſufficient conſideration to raiſe a Uſe, 
in ſupport of a common recovery. 

It ſhould however be obſerved, that 
if the leaſe and releaſe had not in this 
| caſe been made, for the purpoſe of ſuf- 
fering a common recovery, which is 
very highly favoured in law, it would 


probably have been determined to be 


void. 


165. There is no neceflity that there 
ſhould be any conſideration expreſſed 
in the releaſe, becauſe it is a common 
law conveyance. 


1606. A bargain and ſale was made for 810 
ve ſhillings conſideration, and after- 22 v. 


Wards 
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leich. 2 wards a releaſe was made in which no 
Raym. Conſideration was expreſſed, it was doubt- 
r. ed whether the lands would paſs to the 
Holt C21. releaſee; but Lord Ch. J. Holt was of 

opinion that the lands were well con- 


veyed, and the conſideration ſufficient. 


7 may 167. A Uſe may be declared on a re- 
be acclar- leaſe, and it has been the conſtant prac- 


ed on a re- 


aſe. tice for this laſt century to make all ſet- 


tlements by a bargain and ale for a year. 
and a releaſe to Uſcs. 


| 168. A conveyance by leaſe and re- 
and re. leaſe will not create a forfeiture, or a diſ- 
i continuance ; for as Littleton ſays, /. boo. 
any eftate. “ By force of a releaſe nothing ſhall 


_— paſs but the right which he may law- 


Ath. Edit. 


10 1 fully and rightfully releaſe, without 
a. 18 hurt or damage to other perſons who 
have right therein after his deceaſe.” 


Of del 169. With reſpeR to conveyances de- 


rations 0 


' Uſes, of ri ved from. the ſtatute of uſes, which 
Enes and are ſaid to operate by a tranſmutation . 


Necove- 
is. | | ; of 


107 1 
of poſſeſſion they derive their effect from 
the following principles. 


Where lands are conveyed by feoff- 


ment, fine or recovery, the legal ſeiſin 


and eſtate becomes veſted by the opera 
tion of theſe conveyances in the feoffee, 
cognizce, or recoveree, by the common 
law ; but if the owner of the eſtate de- 
clares his intention that ſuch feoffment, 
fine or recovery ſhall enure to the uſe of 
a third perſon, a Uſe will immediately 
ariſe to ſuch third perſon, out of the 
ſeiſin of the feoffee, cognizee or re- 
coverce, and the ſtatute will transfer 


the poſſeſſion to ſuch Uſe. 


170. In conſequence of theſe princi- 
ples, where uſes are intended to be raiſed 
upon a fine or recovery, (for feoffments 
are now diſſuſed) the lands are tranſ- 
| ferred by one of thoſe conveyances to 
ſome indifferent - perſon, who ſtands in 
the place of the ancient feoffee to Uſes, 
and a deed is afterwards executed, re- 
citing that by means of a fine or re- 
covery 
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being transferred to the perſons named 


r- 108 ] 


covery the lands in queſtion had been 
transferred to A. and B. and declaring 
that the fine or recovery ſo levied or 


ſuffered ſhall enure and operate, and that 


the cognizee or recoveror in ſuch fine 
or recovery ſhall be ſeiſed of ſuch land, 
to the uſe of a third perſon; or elſe a 
deed is firſt executed, reciting that a fine 
or recovery is intended to be levied, or 


covenanting to levy a fine or ſuffer a re- 


covery, and declaring that thoſe aſſur- 
ances when compleated ſhall enure to the 
uſe of a third perſon. | 


In both theſe caſes a Uſe ariſes out of 
the ſeiſin of the cognizee or recoveror, 
to the perſon to whom ſuch Uſe is de- 
clared, and the ſtatute immediately tranſ- 


| fers to that Uſe, the actual poſſeſſion and 


legal eſtate. 


171. In caſes of this kind the deeds 


by which the Uſes of fines and reco- 


veries are manifeſted, derive their effect 
from the ſtatute of Uſes, the legal eſtate 


in 


[ 19g J 
in the declaration of Uſes, by the opera- 


tion of the ſtatute. Where ſuch decla- 
rations are made previous to a fine or 


recovery, they are called deeds to dead 
the Uſes; but if made ſubſequent to a 
fine or recovery, they are then called 


deeds to declare the Uſes of them. 5 


172. Before the ſtatute of Frauds and a1. be in 


ing 
Perjuries, 29 Car. 2. c. 3. The Uſes of 440, 
a fine or recovery might have been % arg. 


limited, by a verbal declaration only, 


but it is enacted by that ſtatute, /. 7. 
that all declarations or creations of 
« truſts, or confidences of any lands, 
«© tenements or hereditaments, ſhall be 
** manifeſted and proved by ſome writ- 
ing ſigned by the party who is by law 
enabled to declare ſuch truſt, or by 
his laſt, will in writing, or elſe they 
© ſhall be W void, and of none ef 
6 fect. 


173. Te 3 is not however nccellary that „Mods. 


a declaration of uſes ſhould be ſealed, 
becauſe it does not derive its effect from 
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the principles of the common law, and 
in ſtrictneſs, it is not a deed, but only 
an inſtrument in writing. 


What 174. It is not required in a declara- 
_ ae. tion of uſes, that the word Uſe ſhould 
12 Mod. be inſerted, as any other word or ex- 
=} preſſion whereby the intention of the 
209, parties may be known, will be ſuffi- 


cient. 


176. A will which has been revoked, 
may notwithſtanding operate as a good 
declaration of the uſes of a feoffment. 


17 n A baſtard was ſciſed of a manor, 

Hull's hich he deviſed by will, and after- 
789. wards he made a feoffment of the ſame 
manor, to the uſe of ſuch perſons, and 
for ſuch eſtates, as he had declared by 

his laſt will. It was determined that 
though the will was revoked, by the 
feoffment, yet that it ſhould ſtill operate 

as a declaration of the uſes of the feoff- 


ment. 
1 


— 


1 ] 


177. In a declaration of Uſes, the How the 
nds 

lands ought to be deſcribed, in the ſame ought to be | 

manner, and with as much minuteneſs 4:/erited. 


as in a leaſe or grant, for as lands are 
deſcribed in a fine or recovery, only by 
the number of meſſuages, acres of ara- 
ble, paſture, &c. in the ſame manner 
as in a præcipe quod reddat, it is proper 
to have a more particular deſcription in 
the deed of Uſes, which 1s the meaſure 


that uſually guides Juries in aſcertaining , BC 


the eſtates comprized in a fine. And = 8 


there are many inſtances where the court 
of Common Pleas has directed the de- 
ſcription of lands in a fine, to be amend- 
ed, in conformity to the deed of Uſes. 


178. No conſideration is neceſſary in a Np conf 


deed to lead or declare the Uſes of a fine _— 
or recovery; altho' in the caſe of a bar- zIaft.123. 
a. n. 8. 


gain and ſale, or covenant to ſtand ſeiſed 18 


to uſes, we have ſeen that a conſidera- 3 
200. 


. tion is eſſentially neceſſary. The reaſon 
of this difference, is thus explained 
by Mr. Hargrave, In the former caſe 


r that of a declaration of Uſes) the 
d eſtate 
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<« eſtate is paſſed completely from the 
c“ grantor or donor, without the aid of 
* a court of equity; and therefore it is 
* 1mmaterial whether the Uſe declared 
on the eſtate is gratuitous, or not, it 
being ſufficient that the grantee or 
« donee receives it, coupled with a truſt 
« or uſe.” But in the latter cafe (v72. 
that of a | bargain and ſale, or cove- 
nant to ſtand ſeiſed) the tranſaction 
* refts in covenant or agreement be- 
« tween the covenantor or bargainor, 
« and the ce/tur que uſe, and if the cove- 
e nant or agreement was not founded 
ce on. the conſideration of blood, or a 
valuable conſideration, ſuch as mar- 
e riage or money; our courts of equity, 
% which till the 27 Hen. 8. had the ſole 
* cognizance of Uſes, would not inter- 
© poſe to compel the performance. In 
fewer words, chancery would enforce 
«© Uſes annexed to a perfect gift, how- 
e ever gratuitous they might be, but 
not thoſe reſting on a naked contract, 
„ without even ſo much as the conſi- 
cc deration of blood to maintain them.” 


179. With 


[203+] 


179. With reſpect to the deeds made 2 


prior to a fine or recovery, although eo Uſes of a 


ne Or re- 


are only direQory, and do not bind the” and 
eſtate in the land immediately, yet E 
ſuch fine or recovery is afterwards levied per 4 | 
or ſuffered, according to the deed, they ep. - 
will enure to the uſes declared in ſuch a. Cro. 
prior deed: and no averment will be J., 29. 
admitted to the contrary, unleſs It be by 


other matter in writing. 


180. In the caſe of a variance between Idem. 
the deed and the ſubſequent fine or re- 
covery, averments might formerly have 
been made, that the fine or recovery 
was intended to- enure to a different 
uſe, from that declared in the deed. 

But where it is agreed by indenture that Corawal- 
a fine ſhall be levied of certain lands, 3 
by the name of a certain number of 76. a. 
acres to particular uſes, and à fine is 
levied of the lands, but there is ſome 
difference in the number of acres, or the 
fine is levied to one only of the parties 
mentioned in the indenture, ſo that 
there is a variance between the inden- 
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ture and the fine, yet an averment will 
be admitted that the fine was levied to 
the uſe of the indentures: for the original 
agreement of the parties was declared 
by writing, and although there be ſome 
ſmall variance, in quantity, perſon, time, 
or the like, yet the law, which in com- 
mon conveyances hath great reſpect and 
regard to the intent of the parties, and 


to the ſubſtance and effect of their ori- 


ginal agreement, will allow of an aver- 
ment to accord the fine and the in- 
denture, when an averment is made 


that there was no new conſideration or 


Of a ſe 
cond deed 
to lead the 
w/es of a 


fine, &. 


agreement ; but that the fine was levied 
to the uſes contained in the 1nden- 
ture. 


181. Where a ſecond deed to lead the 
Uſes of a fine or recovery is executed 
previous to ſuch fine or recovery, by 
which different Uſes are declared, from 
thoſe contained in the firſt indenture ; 
and the fine or recovery is levied or ſuf- 
fered purſuant to the ſecond indenture, 


the Uſes ſhall be directed by ſuch ſe- 


cond 


| 3g 1 
eond indenture; ; for as both declara- 
tions are in writing and under ſeal, and 
made between the ſame parties, they are 
_ equally authentic, and the ſecond deed 
being perſumed to be founded on a new 
agreement, ſhall prevail. | 


I82. Ann Bowyer being ſeiſed in fee Jones v. 
of the manor of Trencham, by indentures Id. 
of leaſe and releaſe, in conſideration of _ 
a marriage then intended between her 0 
and Edward Morley, and an agreement 
on the part of Morley, to ſettle a jointure 
on her of 30o/. a year, conveyed the 
ſame to truſtees, in truſt for herſelf and 
her heirs until the marriage took effect, 
and the jointure was made, and after- 
wards to the uſe of Edward Morley and 
his heirs. The marriage took place, and 
ſoon afterwards a ſecond deed was exe- 
cuted, dated 29th January 1665, be- 
tween the ſaid Edward and Ann of 
the firſt part, and truſtees*on the other 
part, reciting that a fine was already 
acknowledged and agreed to be levied 


in due form of law next Hilary term, 
N 12 between 
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between the truſtees named in that deed 


and the ſaid Edward and Ann his wife, 
of the ſaid manor of Trencham, it was 
declared that the ſame ſhould enure to 
the uſe of the ſaid Edward and his heirs. 
Two days after the exccution of this laſt 
deed and before the fine was levied, a wri- 
ting indented was executed between the 


ſaid Edward Morley of the one part, 
and the ſaid Ann, his wife, of the 
other part, whereby they both in con- 
ſideration of the marriage and other 
good cauſes, did covenant, conſent and 
agree to revoke all former grants, bar- 


gains, contracts, writings, covenants and 


obligations made or done between them, 
until the ſaid Edward had performed 


the agreements in the ſaid marriage ſet- 
tlement on his part; and that in default 


thereof, it might be lawful for the {aid 
Ann and her heirs, to enter into the ſaid 
manor and land conveyed by the ſaid 
ſettlement, without the let of the ſaid 


Edward or his heirs. 


The fine was levied Octabis Purifica- 


trons, which was the gth of February in 


that 


E + 

that term. Edward Morley did not ſettle 
a jointure purſuant to the agreement, and 
Ann his wife died without iſſue. The 
queſtion was, whether the fine ſhould 
enure to the uſe of Edward Morley and 
his heirs, according to the decd of the 
29th Fanuary, or to the uſe of Ann his 
wife, and her heirs, according to the deed 
of the 31ſt January. 


The court of King's Bench were 1 Id. 
unanimouſly of opinion, that the fine * 2 
did not enure to the Uſes declared by Mod. 
the deed of the 29th of January, but 89. 
that this deed was controlled by the 
writing of the 31ſt of Janu ary; to prove 


which, Lord Ch. J. Holt premiſed three 
things —- 
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Iſt, If I be covenanted by deed to 
levy a fine of lands, &c. to ſuch perſons 
and Uſes, and the fine 1s levied purſuant 
to the deed ; no proof whatever by parol 
{hall be admitted to prove that this fine 
was levied to other Uſes, than thoſe that 


are contained in the deed. But a ſub- 
| | ſequent 
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ſequent deed may alter the uſes of the 
fine, (though a parol agreement, as this 
writing between huſband and wife is 
not a deed, but amounts to a parol de- 
claration) cannot. But if there is a va- 
riance between the deed and the fine, in 
any circumſtance, then the parties may 
aver the fine to be levied to other Uſes. 


2d, Though there is a variance be- 
tween the deed and the fine, yet if no- 
thing appears to the contrary, the fine 
| ſhall be taken to be to the uſes of the 


. deed, and in that caſe the deed is not 


only evidence of the Uſes, but the fine 
is, by conſtruction of law, to the utes 
of the deed. 


3d, If the fine had agreed with the 
deed, the Uſes limited by the deed could 
not have been controuled by the writing 
of the 31ſt of Fanuary; becauſe, though 
the deed of a feme covert is not valid 
in law, yet the deed, having relation to 
the fine takes validity from thence, and | 
will conclude her. 


From 


149 

From theſe premiſes his Lordſhip 
concluded, that the fine could not be to 
the uſe of the deed of the 29th of Fanu- 
ary, becauſe the fine to be levied by that 
deed ought to have been levied. the 
Hilary term next following, excluſive of 
that Hilary term in which the deed 
was made : but afine was levied in the 
fame Hilary term in which the deed was 
made, and therefore there was a vari- 
ance between the fine and the deed, 
and conſequently room left for aver- 
ment ; for if the deed had been purſued, 
the 1 8 would have had twelve months 


to ſee whether the huſband would per- 


form the marriage agreement, and if he 
would not, ſhe might have refuſed to 
join in levying the fine, of which benefit 
| the was deprived by its having been 
immediately levied. Then the huſ- 
band by the writing of the 31ſt of Fan- 
ary, agrces to the terms ſtipulated in the 
marriage ſettlement, and the fine was 
levied accordingly, from whence it ma- 
nifeſtly appears, that the agreement con- 


tained in the deed of the 29th of Fanu- 
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ary was relinquiſhed; and the new agree- 
ment of the 3ift, was deſigned to lead 


the Uſes of the fine. 


It was agreed by the whole court, 


that the writing of the 31ſt of January 
was a ſufficient declaration of the Uſes 


of the fine; and if it were not, yet it 


would be ſufficient to controul the deed 
of the 29th, for it was there agreed, 


that all deeds, conveyances, &c. made 
in contradiction to the marriage ſettle- 


ment, ſhould be null and void; then if no 
uſe could ariſe under the deed of the 29th, 


the uſe reſults to the wife and her heirs, 


and judgment muſt be given for the heir 


of the wife. 


Upon a writ of error, this judgment 
was affirmed by the Houſe of Lords. 


183. A ſecond deed to lead the uſes 
of a fine or recovery, muſt be executed 
by all thoſe. who were parties to the 
firſt deed, and were concerned in in- 


tereſt, in order to render the firſt deed 
void; 


1 ] 
wid for if the ſecond deed be only exe- 
cutent by ſome of the parties concerned in 


intereſt, and not by all of them, it will 
not avoid the firſt deed. 


184. Phutip Stapleton being tenant for 88 
ninety- nine years, if he ſhould ſo long, 


leton 


taple- 


live, with remainder to truſtees to pre- gn 2c 


ſerve contingent remainders, remainder 
to his firſt and other ſons, and having 
two ſons, Henry and Piilip, the father 
and ſons, by deeds of leaſe and releaſe, 
dated the gth and 1oth September, 1724, 
conveyed the premiſſes to two perſons 
as tenants to the precipe for the purpoſe 
of ſuffering a common recovery which 
was to enure as to part, to the uſe of 
Hlilip the father and his heirs, and as to 
another part to the Uſe of Hlilih the fa- 
ther for life, remainder to Henry the ſon 
for life, remainder to his firſt and other 


ſons, remainder to Phz/rp the ſon for life, 
remainder to his firſt and other ſons, &c. 


There were covenants to ſuffer a recovery 
within twelve months, and likewiſe for 


further aſſurances. Before any recovery 


was 


L 122 J 
was ſuffered, Henry the ſon died, leaving 
Hue Henry the plaintiff. Afterwards by 
leaſe and releaſe, 12th and 13th April 
1735, to which the heir of the ſurviv- 
ing truſtee, in the original ſettlement of 
1661 was a party, Philip the father and 
Philip the ſon covenanted to ſuffer a 
recovery of the ſame premiſſes, to the 
uſe (as to part) of Philip the father, his 
heirs and aſſigns; and as to the other 
part, to the uſe of Hiilip the father for 

life, remainder to Philip the ſon in fee. 
In Trinih term 1925, a recovery was 
ſuffered in which were the ſame tenant 
to the præcipe, the ſame demandant, and 

vouchees (except Henry who was dead) as 
were covenanted to be by the firſt deed. 
It was likewiſe ſuffered within twelve 


months after the execution of the firſt 


deed. It was proved in the cauſe that 
Henry the ſon, who died before the rer 
covery was ſuffered, was a baſtard ; 
and the queſtion was, whether the fon 
of Henry was intitled to the premiſſes 
under the declaration of Uſes madg 


in the year 7217 or Whether that 
decla- 


E 


declaration was avoided by the ſubſe- 
quent declaration in 1725 ? 


Lord Hardwicke.—The firſt 3 
in this caſe is, whether the leaſe and 
_ releaſe of the 9th and loth of September 
1724 will amount to a good declaration 
of the Uſes of the recovery, notwith- 
ſtanding the ſubſequent deed of April! 
i725? I am ſtrongly inclined to think 
that the leaſe and releaſe of 1724, will 
amount to a good declaration of the 
Uſes of the recovery. This queſtion 
depends on the conſtruction of law, and 
the authority of cafes upon the declara- 
tion of Uſes. - It is true where there is 
an agreement to ſuffer a recovery, and 
Uſes are declared, if the recovery is af- 
terwards ſuffered, though it varies in 
point of time from the recovery cove- 
nanted to be ſuffered, yet if there is no 
ſubſequent declaration to Uſes, the re- 
covery will enure to the Uſes fo de- 
clared ; and before the ſtatute of Frauds, 
if the deed declaring the Uſes had not 


been purſued, a parol declaration of the 
| Uſes 


* 
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Uſes could have been admitted ; out if 


there was a deed declaring the Uſes, and 


the recovery was ſuffered accordingly, 


that would, before the ſtatute, have ex- 
cluded a parol declaration of new Uſes. 


But even now there may be a ſubſequent 


declaration of other uſes, but that decla- 


ration muſt be in writing, and ſuch a 
new declaration of uſes depends upon 
the agreement of the parties; therefore 


though it was ſaid at the bar, that the 


declaration of uſes is in the power of 
the tenant in tail, and that he may de- 


clare new uſes, I take that not to be 


law; for ſuch ſubſequent declaration of 


uſes muſt be by all the parties concern- 
ed in intereſt; and in the caſe of the 


Rey 25. Counteſs of Rutland, it 1s not laid down 


that the tenant in tail may declare new 


uſes, but it is ſaid, whil/? it in directory 
only, new uſes may be declared, and the 
meaning of that is, that as the new uſes 


muſt ariſe out of the agreement of the 
parties, the parties may change the uſes 
but that muſt be done by the neutral 


conſent of all the parties concerned in 
intereſt, 


1 
intereſt, and in that caſe it was a mutual 


agreement of all the parties. But in the 
preſent caſe the ſecond agreement not 


being between all the parties concerned 


in intereſt, ought not to controul the firſt 
declaration, and eſpecially as the reco- 
very was ſuffered within the time pre- 
ſcribed by the firſt deed, and between the 
ſame demandant and tenant. 


< 


185. With refpedl to deeds exccuted 97 
— 


ſubſequent to the levying a fine, or ſuf- 


fering a recovery, it was formerly doubt- — 


ed, whether they would operate ſo as to book 


direct the uſes of ſuch prior fine or re- 
covery. Becauſe where a fine was levied 
or a recovery ſuffered without conſidera- 
tion, the uſe of the land immediately 
refulted back to the original owner; and ,- 


when the uſe was once veſted, it Was fra ch. 8 


doubted whether it could afterwards be 
deveſted by a ſubſequent declaration or 
_ agreement. | 


But in the following caſe, ſuch a ſub- 
ſequent declaration was adjudged to be 
valid, and ſufficient to declare the uſes 


of a fine or recovery. 186. Peter 


Vide in- 
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186. Peter Pavaſor ſuffered a common 
recovery, and a deed was afterwards 
executed by him, in which the Uſes of 
this recovery was declared; it was una- 
nimouſly reſolved, by the court of com- 
mon pleas, that ſuch indenture ſubſe- 
quent, was ſufficient to direct and de- 


clare the Uſes of the precedent recovery, 


againſt the ſaid Pe/er Lavaſor, and his 
heirs ; it being declared by the deed, 


that the true intent and meaning of 


all the parties, at the time when the reco- 
verors ſhould ſtand ſeiſed to the Uſes 
therein mentioned ; againſt which ex- 


preſs affirmation and declaration by 


deed indented, the ſaid Peter Vavaſor or 


| his heirs, ſhould never be admitted or 


received to ſay, that no ſuch Uſes were 
declared at the time of the ſaid reco- 
very, but that the ſaid recovery not- 


. withſtanding the ſaid ſubſequent decla- 


ration, ſhould be conſtrued and adjudg- 
ed by force of an Uſe, implied by ope- 
ration of law, to be to the Uſe of the 


N ſaid Peter and his heirs, And that the 


decla- 


CEE, 


declaration by the ſaid deed indented, | 
ſhould have this operation in law againſt. 


the ſaid Peter and his heirs, that there 
was a preſent certain and complete 


agreement and declaration of the ſaid 


Uſes at the time of the recovery, for ſo 


the indenture expreſsly purports, and 


this ſtood upon good and apparent rea- 


| ſon, for inaſmuch as Peter and his heirs 


were only to take advantage for want of 
a declaration of Uſes, reaſon required 


that the declaration of the ſaid Peter by 


his deed indented, ſhould ſand ae 
him and his heirs. 


187. It was alſo reſolved by the judges 


denture ſubſequent, declaring the Uſes 
of a prior recovery, an averment may 
be made, that other uſes, than thoſe 


contained in ſuch indenture, were ex- 


preſſed and limited before, and at the 
time of the recovery, and that if in this 
caſe Peter Vavaſor had, after the recove 

was ſuffered, conveyed or charged the 


lands, which conveyance or charge 
would 


. x | 5 9 Rep. 10. 
11 this caſe, that where there is an in- b. 11. a 


„ 
n 
1 


a8 


would be defeated, and annulled by the 
ſubſequent declaration, there ſuch ſub- 


ſequent declaration, ſhould not of itſelf 


ſubvert the meſne conveyance or charge, 
unleſs it could otherwiſe be proved that 


by the certain and complete agreement 


of the parties, the recovery was had to 
ſuch uſes; for by judgment of law ſuch 


declaration ſubſequent, ſhall be ſuffi- 


Vaviſor' 5 


caſe, 


cient only, where no other certain and 
complete declaration or limitation of 
any other uſe, either at the time, or 
before the recovery was made, or any 
meſne eſtate or intereſt was veſted. 


188. A deed ſubſequent to a recove- 
ry declaring the uſes thereof may. be 
controuled by a poſterior deed of the fame 


kind. 


189. A fins ſole, having land by de- 


ſcent from her father, 1 a com- 


Dyer 597: mon recovery, and afterwards willed 
and granted by indenture between her, 
and one A. B. whom ſhe intended to 
marry, that immediately after the ſo- 

lemnization 
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lemnization of the marriage, the reco- 

verors, their heirs and affigns, ſhould 
ſtand and be ſeiſed, to the uſe of the 
ſaid huſband and wife and of their heirs 
for ever, and to no other uſe. The 
marriage took effect, and afterwards the 
recoverors having notice of the inden- 
ture and marriage, executed by deed an 
eſtate to the huſband and wife, and to 
their heirs in fee. After that the huſ- 

band and wife by indenture, made be- 
tween them and the heir of the wife 
on the part of her father, reciting that 
inaſmuch as the land came to her by 
her father, an as ſhe had no iſſue of 
her body, notwithſtanding the purport 
of the indenture and conveyance afore- 
ſaid, the true intent was, that the iſſue 
of the body of the wife ſhould inherit 
the land, and for default thereof, her 
next right heirs: It was accordingly by 
the ſame indenture fully concluded, bar- 
gained and agreed for them, and their 
heirs, that the huſband and wife in fu- 
ture, ſhould ſtand and be ſeiſed thereof 
to the uſe of themſelves in ſpecial tail, 
K remainder 
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remainder to the right heirs of the wife. 
Upon the death of the huſband, who ſur- 
vived the wife, a queſtion aroſe on a 
ſpecial verdict, whether the heir of the 
huſband, or the heir of the wife, was 
intitled to the land; and it was reſolv- 
ed by all the judges of the court of 
common pleas, for the heirs of the wife, 
| becauſe, the firſt indenture was corrected 


by the ſecond. 


I90. By the ſtatute of frauds and per- 
juries, 29 Car. 2. c. 3. It is enacted that 
all truſts ſhall be declared in writing, 
&« 7 and not after the time, when ſuch 
e truſts were created.” Which render- 
ed void all ſubſequent declarations of 
Uſes. But by the ſtatute 4 and 5 An. 
It is enacted, * That all declarations or 
<« creations of Ufes, or truſts of any fines 
< or common recoveries manifeſted by 
« a deed, after the levying or ſuffering 
ce thereof ſhall be as good in law, as if 
the act of 29 Car. 2. had not been 


cc made.“ 


191. A 


E 
191. A deed declaring the Uſes of a 


fine, which was executed four years af- 
ter the fine had been levied, was deter- 

mined to be good; the jury having 

tound that the fine was levied, to the 
Uſes declared i in the deed, 


I 92. In ejectment the caſe On a ſpe- 


cial verdict was. A. and B. his wife R. I. Holt 


levied a fine, and four years after, they 7: 7339. 
by deed declared the Uſes of it, in 136 
which were the following words, „ all 
and every fine or fines levied, or to 
be levied, ſhall be to the Uſes of this 


% deed.” - 


T he queſtion was, whether the Uſes 
of the fine were well and ſufficiently de- 
clared by this ſubſequent deed. 


Lord Chief Juſtice Hol delivered the 
opinion of the court, that the Uſes were 
well declared, the jury having found that 
the fine was levied to the Uſes therein 


declared. The court was alſo of opt- 
K 2 - - >> Work 
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nion, that notwithſtanding the ſtatute 
of Frauds, a ſubſequent deed is now as 
good, as it was before that ſtatute was 
made. 


What p- 193: With reſpe& to the perſons who 

ens may are capable of declaring Uſes, not only 

= all thoſe to whom the law in other in- 

E ſtances gives a diſpoſing power, are ca- 
pable of this mode of transferring their 
lands ; but alſo ſome other perſons who 
are incapacitated from conveying away 
their eſtates by deeds, deriving their ef- 
fect from the common law. 


Bac. R. 66. 194. It 5s Caid by Lord Bacon that the 

| king may declare a uſe on his letters 
patent, though the patent itſelf implies 
a uſe, if none be declared. 


Married 195. As a married woman is allowed 
Bac R. Gr, to join her huſband, in levying a fine 
and ſuffering a recovery, and to bind 
herſelf by theſe modes of aſſurance, ſhe 

18 alſo allowed to join her huſband in 
declaring 


1 98-3 5 = 


\ 


declaring the uſes, of ſuch fine or reco- Buſhell 

very ; for otherwiſe the privilege of join- I 

ing her huſband in a fine or recovery, 3 | 

would be nugatory, as the eſtate ch. 5. 290 

would immediately reſult to the former 

uſes. / 
196. If the huſband alone declares the: Rep. 59. 

uſes of a fine levied by him, and his * 

wife, of the lands of the wife, it will 

bind the wife, unleſs her diſſent ap- 

pears; for when ſhe joined her huſband 

in the fine, it ſhall be preſumed that ſhe 

alſo joined him in the agreement, re- 

ſpecting the declaration of uſes, unleſs 

the contrary 1s proved. 


197. A huſband and wife Joined 1n Swanton 
a fine of the wite's lands, to a purchaſer, , bo 209 
and afterwards the huſband alone de- 
clared the Uſes of it by articles. The 4 
queſtion was, whether it ſhould bind 
the wife. Lord Hardwicke, As no 
other deed is ſhewn, that declares diffe- 
xent Wes and the Uſes declared do not 


very 


„ 000 3 
vary from what the wife intended, it 
ſhall bind her notwithſtanding. And 
therefore the bill which ſhe has brought 
after an acquieſcence of fifteen years, 
ſince her huſband's:death, for poſſeſſion, 
on ſuggeſtion, that ſhe 1s not bound by 
the fine, as ſhe did not join in the arti- 
cles with the huſband, in the declaration 

of Uſes, muſt be diſmiſſed. 


1 57 198. If the wife alone, declares the 
Uſes of a fine, levied by her and her huſ- 
band of her land, ſuch declaration will 
be void, becauſe being / poteſtate vir, 
ſhe cannot limit the Uſe, without the 
concurrence of her huſband. On the 
other ſide, the huſhand who has no 
eſtate in his own right, cannot declare the 
uſes of ſuch a fine, without the expreſs 
or implied concurrence of the wife. Sg 

that the one is not / zr7s although ſhe 

has the eſtate, and the other is /u7 juris * 
but has not the eſtate. Hence it follows 
that when they make different declarati- 
ons, they are both void. 


199. Chrifto- 


1 


1 99. Chriſtopher Kenne, and E B B 


eck- | 
\1ch's caſe 


his wife, being ſeiſed in fee, in right of 2 Kep. 55. 


the ſaid Elizabeth, an indenture was 
executed by Elizabeth, without the von- 
ſent of her huſband, by which the ſaid 
Elizabeth alone limited and declared the 
Uſes of a fine, which afterwards thould 
be levied. Eight years after, the huſ- 
band executed an indenture, without the 
conſent of his wife, by which Uſes were 
declared, different from thoſe contained 
in the indenture, executed by the wife. 
The fine was afterwards levied by the 
huſband and wife, to the conuſees men- 
tioned in the indenture, executed by the 
wife, and it was found that there were- 
no other uſes declared of it. 


It was determined that both the limi- 
tations and declarations of the uſes were 
void, and that the ſaid fine was by con- 


ſtruction of law, to the uſe of the wife 


and her hears. 


200. It was alſo reſolved in this caſe 2 Rep.58, 
that if the huſband and wife agree, in“ 


the 


. 1 
the limitation of the Uſe, of part of the 
land, and vary in the limitation of the 
reſidue, it will be good for the part in 
which they agree, and void for the reſi- 
VVV | 


LY 
A 


. 201. It is ſaid by the judges in Beck- 
2. 1042, 20s caſe, that if an infant levies a fine 
9 R. 6/ and declares the uſes of it, ſuch decla- 
coatra4 ration ſhall bind him as long as the fine 

L Leon. 89. remains in force, for inaſmuch as he 
hath been admitted by the judges, as a 

man of full age to levy a fine, the law, 

as long as the fine remains in force, will 

permit him to limit the uſe thereof. 

So of a man not compos. - But as the 

court of chancery has in many inſtances 
compelled perſons who had obtained 

_ eſtates under a fine, in a fraudulent 
manner, to reconvey them to thoſe who 

were really intitled to them, ſo that court 

will interpoſe its authority in caſes of 

this kind, and not ſuffer the declarations 

of uſes of a fine levied by an infant, to 

bar his heirs : as no ſpecies of fraud can 


be 


11 
be more evident, than that of obtaining 
a conveyance, from a perſon of this de- 
ſcription. 


20a. One Addiſon, by two inquiſitions, 4 
was found a lunatic, without any inter- — | 
vals. The defendant had got a mort- . 
gage, and at laſt an abſolute purchaſe, at 
great under- value, by deeds, fines, and 
recoveries. The court ſet aſide the pur- 
chaſes. 8 | 


203. An agreement entered into by 
an infant, to levy a fine and ſuffer a 
recovery when he came of age to cer- 
tain uſes, will not operate as a declara- 
tion of the Uſes of ſuch fine AO recove- 


5 


204. The Earl of Ferrers being tenant 
Nightin- 


for life, with remainder to his firſt and gale v. 


other ſons in tail male, and having 22 
ſon who was about ſeventeen years old, 207. 
a very advantageous match had been 
agreed on, between ſuch eldeſt ſon and 


a young 
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a young lads, and articles were entered 


into by Lord Ferrers and his ſon, where- 
by Lord Ferrers covenanted that he and 


his ſon ſhould within a year after the 
fon came of age, by fine or recovery, 
ſettle the bulk of his eſtate to the Uſe of 
the ſon for life, remainder to his firſt 
and other ſons in tail, Sc. 


The marriage took effect, and the 


infant ſon having thus executed this 


decd during his infancy, afterwards 


came of age, and purſuant to his co- 


venant joined with his father in levying 


a fine, and ſuffering a common recove- 


ry; but there was no declaration of Uſes. 
The queſtion was, whether theſe articles 
amounted to a declaration of the Uſes 


of the fine and recovery ? And it was 
determined by Sir Tee 75 Fehl that 
they did not. | 


205. The right of declaring the uſes 


ans of Ys of a fine or recovery, 1s preciſely co- 
| extenſive, with the quantity and nature 


of 
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of the intereſt and eſtate which each of eferes of 
the parties has in the lands. 411 
| be OY 


206. If therefore a tenant for life and Nen 20. 
the perſon having the remainder or re- Chan 
verſion, join in levying a fine, or ſuf- he: 
faring a recovery, they may declare the 
uſes according to their reſpective inter- 


eſts and eſtates in the land. 


207. If there be two joint-tenants, R., 58. 
who join in levying a fine, or ſuffering a. Palm. 
a recovery, and one declares the Uſe in **? 
one manner, and the other in another 
manner, the ſame ſhall be good for each 

of their parts, for the declaration 

of the Uſe ſhall be directed and go- 
verned according to their eftates and 
intereſts. | 


208. It is ſaid in Shelley's caſe, argu-, 
| : a Er ute 
2ndo, that the conſtruction of deviſes, ti of de 


and of eſtates conveyed in Uſe, was the Uſes = 
ſame, v22. according to the meaning of i Rep- 
the parties.—And in a caſe reported by "IM 


Croke, 


Carter v. Croke, the court ſaid, 
Ringſtead.. 
Cro. thz. 


208. 


Carth. 
343. 


2 Ld. - 


Raym. 
101 


3 Salk. 


337. 


Com. 
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that a decla- 
ration of Uſes ſhould be expounded as a 
will. 


209. In Carthew's report of the caſe 
of Leigh v. Brace, the court is ſtated to 
have ſaid, that a conveyance by way of 


uſe had always been conſtrued like a 


will, with reſpec to the intention of the 


parties, and was not tied up to the ſtrict 
forms of conveyances at common law. 
But it is obſervable that although this 
_ caſe is more fully reported by Lord 


Chief Juſtice Raymond and Salke/d, and 
alſo in Rep. Temp. Holt. 668, and 5 Med. 
266. yet no mention 1s made X the 
court's having laid down any ſuch doc- 
trine. And in the caſe of Makepeace v. 


Fletcher, a limitation in a covenant to 


Rep. 457. ſtand ſeiſed to the uſe of 47:7 the daugh- 


ter of the covenantor, and the iſſue of her 


body, was determined to paſs no more 
than an eſtate for life; 
5 contended upon the authority of the 


although it was 


caſe of * v. Brace, as reported by 


Carthew, that 2 conveyance by way of 


ule 
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| uſe ſhould be conſtrued like a will, and 
therefore that Ann took an eſtate tail. 


210. In the caſe of Rigden v. Vallier, 
where the queſtion was, whether in a 
covenant to ſtand ſeifed, the words, 
equally to be divided, created a tenancy 
in common. Lord Hardwicke 1s report- 
ed by Mr. Yezey to have expreſſed him- 


ſelf in the following manner ;—* It is 257. 


* objected that there is no warrant to 
e conſtrue a deed to uſes as to the limi- 
<« tations, and words of it in a greater 
* latitude than a conveyance, by way of 
e feoffment, or other conveyance at com- 
*< mon law: and if conſtrued in a diffe- 
<< rent manner would cauſe great confu- 
_ « fton, which I hold to be true in gene- 
Kral, for the ſtatute joining the eſtate 
and the uſe together, it becomes one 
entire conveyance, by force of the ſta- 
<« tute, and the words are to be conſtrued 
the ſame way, but this is to be taken 
<« with ſome reſtricion. As to the words 
of limitation in a deed, they are to 
be ſure, to be conſtrued in that man- 

60 ner, 
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1 Wilk. 


R. 341. 


«ner, 27g. in the ſame ſenſe; but where 
they are words of regulation or modi- 


* fication of the eſtate; and not words 


e of limitation, I think there is no harm 
in giving them greater latitude in deeds 


on the ſtatute of uſes, which are truſts 


* at common law, than on feoffments, 
** which are ſtrict conveyances at com- 
% mon law.“ 


The caſe of Rigden v. Vallier is alſo 


reported by Athyns, where Lord Hard- 
wicke is ſtated to have ſaid, It would 
« be very inconvenient to conſtrue a 


«© covenant to ſtand ſeiſed, different from 
* conveyances at common law, but here 
« are words of regulation, or modificati- 
on; and I do not ſee any harm in giv- 
„ing them a reaſonable conſtruction to 
© an{Wer the intention.” | 


211. 15 the calls of Goodtitle V. Stohes 


which aroſe in the court of King's Bench, 


Rt 0 years after the caſe of Rigden v. 
VHallier, it was determined, upon the au- 


thority of Lord Hardwrcke's decree in 


Z 
the laſt mentioned caſe, that the words 
equally to be divided, i a deed of * 


created a tenancy in common. 


212. If it ſhould be eſtabliſhed hat 3 
conveyances to uſes, which are now be- f 60. 


come the common aſſurances of the 
realm, were to be conſtrued in the ſame 
manner as wills, even with reſpect only 
to the words of regulation or modificati- 
on of the eſtate, ſuch a doctrine would in 
ſome degree tend to introduce all that la- 
titude, and uncertainty, which now pre- 
vail in the conſtruction of teſtamentary 
diſpoſitions. Of this opinion was the late 
Mr. Booth, the moſt able conveyancer of 
this century (a). And his ideas are con- 
firmed by a modern determination of the 
court of chancery. 


* * 
— — * 


(a) If deeds of Uſes muſt be governed by the ſame rules 
« as prevail, with reſpect to wills, then a limitation to a 
© man's male deſcendants, or men children, may create an 
« eftate tail; and an abſolute inheritance may pals by a 
limitation, to the Ule of the grantee for ever, which will 
produce infinite contuſion,” —Caſes and opinions, vol. 2. 


p. 279. 
213. In 


Stratton 
v. Beſt, 


7 Bro. 


* 233. in 
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213. Ina marriage ſettlement, lands 
were conveyed to truſtees and their heirs 
truſt, to permit the huſband and his 
aſſigns to take the rents and profits for 
ninety-nine years, if he ſhould ſo long 
live, and after his deceaſe, to permit the 


wife to take the rents and profits for life, 


and after the deceaſe of the ſurvivor of 
them, upon truſt, to permit and ſuffer 
all and every the child and children of 
the marriage, to take the rents, iſſues 


and profits, in ſuch ſhares as the huſ-, 


band ſhall appoint ; and for want of 
appointment, zz 7ru/t, to permit and ſuffer 
all and every ſuch child and children, 10 re- 
cerve and take the rents, 1 ſues and profits of 
the faid premifſſes, to them and their heirs 


for ever. 


The queſtion was, whether the chil- 
dren of the marriage took as joint-te- 
nant or tenants in common, the father 
not having made any appointment. 


Lord Chancellor Thur/ow decreed that. 
according to the true conſtruction of the 
ſettlement, | 
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ſettlement, the eſtates compriſed therein 
were to be conſidered as ſettled on the 
children of the marriage in joint- te- 
nancy; ſubject to the power of appoint- 
ment. On a re-hearing of this cauſe 
it was contended that the children took 
as tenants in common, upon the ground 
that deeds deriving their effect from the 
ſtatute of Uſes, are to be conſtrued ac- 
cording to the intent of the parties, ſo as 
it be not contrary to law, and the caſe 
of Rigden v. Vallier was cited as an au- 
thority in point. | 


Lord Chancellor Thur/ow obſerved, 
that the queſtion was © whether deeds 
to uſes, in the nature of wills, ſhould 
be conſtrued ſo widely as wills have 
„ been. I ſhould be ſorry to give into 
« this, for I think no good has been 
« done by the wide conſtruction of 
« wills.“ 


The cafe ſtood over to amend the 
pleadings. When it came on again, his 
Lordſhip ſaid, „that whether the ſettle- 
„ ment was to be conſidered as a con- 
L „ veyance 


« veyance of a legal eſtate, or a deed to 
„ Uſes, would make no difference. He 

therefore continued of his former opi- 
„ - - 12 


hene, 214. It is a matter of doubt whether 
— lug a deviſe under the ſtatute 32 Hen. 8. can 
flatute of operate by means of the ſtatute of Uſes. 


Ur. The late Mr. Booth was of opinion that 


=_ it did not. The queſtion 1s fully and 
: 1 ably diſcuſſed by Mr. Butler, in his notes 
= 1Toſt, tothe 15th edition of the Firſt Inſtitute, 


ore A who concludes his obſervations on that 
ſubje& with the following words. But 
* whether a deviſe to uſes operates ſblely 
„ by the ſtatute of wills, or by that 
« ſtatute jointly with the ſtatute of Uſes, 
eis, except in a very few caſes, a matter 
rather of ſpeculation than of uſe; as 
„ jt is now ſettled, that an immediate 
deviſe to uſes, without a ſeiſin to ſerve 
e thoſe uſes, is good; and that where 
the eſtate is deviſed to one for the be- 
„ nefit of another, the courts execute 
« the uſe in the firſt or fecond deviſee, 
: as 
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as appears to ſuit beſt with the inten- 
tion of the teſtator. 


215. in caſes of conveyances to uſes To when 
e tt 


under the ſtatute, it is ſaid that the poſ- 4d be. 
ſeſſion of the deeds appertains to the 8. _ 
feoffees, and not to the cęſtui gue uſe; a. note 4. 
becauſe the poſſeſſion of the deeds ori- 
ginally belonged to the feoffee to Uſes, 

in order to enable him to defend the 

title of the land ; and although the ſta- 

tute of Uſes transfers the legal eſtate to 

the ceſtui que uſe, yet it does not transfer 

the deeds; but this doctrine ſeems very 
queſtionable, as feoffees to uſes have 

now only a ſeiſin of an inſtant, and are 

never called upon to defend the land. 

And it ſeems reaſonable to ſuppoſe that 
where a ſtatute transfers the legal ſeiſin 

of lands from one perſon to another; 

it ſhould alſo transfer the title deeds of 

ſuch lands, as they muſt be totally uſeleſs 

in the hands of a perſon who has no 


connection with the eſtate. 
L's: CHAP. 


kings of 
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CHAPTER V. 
Of contingent, and reſulting Uſes. 


216. 7 H E manner in which Uſes li- 


contingem mited to ariſe immediately, upon the 


Uſes, 


execution of a conveyance to Uſes, are 


executed by the ſtatute 27 Hen. 8. has 
been explained in the laſt chapter. But 
Ufes are frequently limited to ariſe, on 
the happening of ſome future uncertain 


event, in which caſe they are called 


contingent Uſes. Of theſe there are 


four kinds. 1ſt, Uſes limited to per- 


ſons uncertain, or to ariſe on the hap- 


pening of ſome uncertain event, to take 


effect upon the determination of ſome 


preceding eſtate of freehold. 2d, Uſes 


ther, upon the happening of ſome fu- 


limited to ariſe upon the happening of 


ſome uncertain event, without any pre- 


ceding eſtate of freehold, which are 


called ſpringing Uſes. zd, Uſes limited 


ſo as to change from one perſon to ano- 


ture 
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ture event, which are called, ſhifting or 
ſecondary uſes. 4th, Uſes ariſing upon 
the execution of powers. 


217. With reſpect to uſes limited Uo Bowe: 


upon a preceding freehold eſtate, to per- ub a 

ſons uncertain, or to ariſe on the hap- — 

pening of ſome uncertain event : If a 
perſon covenants to ſtand ſeiſed, to the 

uſe of A. for life, remainder to his firſt, V. Villers 

and other ſons in tail, (4. having no iufra. 

ſon at the time) remainder to B. in tail, 

remainder to the covenantor in fee, a 

uſe immediately ariſes out of the ſeiſin 

of the covenantor to A. for life, and to 

B. in tail, which are immediately exe- 

cuted by the ſtatute, becauſe in this 

caſe there are perſons ſeiſed to a uſe, a 

ceſtui que uſe, and a uſe in ee; but with 
reſpect to the contingent uſes limited to 

the firſt and other ſons of A. they can- 

not poſſibly be executed, becauſe there 

are no ceſturs que uſe in efſe. The mo- 

ment A. has a ſon, a uſe, in tail ariſes 

to him, out of the ſeiſin of the covenan- 

tor, who has the reverſion in fee, of the 

: | legal 


TV. 


E 
legal eſtate in him, and tlie ſtatute exe- 
cutes the legal eſtate to ſuch firſt ſon, 
who becomes tenant in tail in remain- 


der of the legal eſtate, expectant on the 
determination of A.'s life eſtate. 


Contingent 218. When the conveyance operates 
3 4 by tranſmutation of poſſeſſion, as in the 
zaiſed by Caſe of a fine, recovery or releaſe to uſes, 


1-0 i other principles have been adopted, to 
2im. ſupport contingent uſes, limited to 
ariſe on the determination of a preced- 


ing eſtate of freehold. Thus if lands 


are conveyed to truſtees and their heirs, 5 


by fine, recovery or releaſe, and it is de- 

clared that they ſhall ſtand ſeiſed to the 

uſe of A. for life, remainder to his firſt 
and other ſons in tail, (A. having no 

ſons at the time) remainder to B. in 

fee; in this caſe the uſe for life limited 

to A and the uſe in remainder limited 

to B. are immediately executed by the 

ſtatute, and converted into legal eſtates; 
becanſe there are perſons ſeiſed to a uſe, 

a tui que uſe, and a uſe in effe. But 

with reſpect. to the contingent | uſes li- 

mited 


{84 4] _ 
mited to the firſt and other ſon of A. 


they cannot poſſibly be executed, be- 
cauſe there is no ce/tur que uſe in He. 
Whenever 4. has 2 ſon, then there 1s a 
ceſtui que uſe in eſſe, a uſe therefore veſts 
in ſuch ſon in tail, and the ſtatute trans- 
fers the legal eſtate to that uſe. But as 
no uſe can be executed by the ſtatute, 
_ unleſs there is ſome perſon ſeiſed to 
ſuch uſe, it was much doubted in Cnud- 


/eigh's caſe, which was the firſt that eVEr': Rep. 
aroſe upon this point, who it was that *** 


was ſeiſed to the ule of the firſt fon of 
A. at the time of his birth. Some of 
the judges held that the ferſt ſeiſin of 
the feoffees was ſufficient to feed all the 
future and contingent Uſes, which were 
in abeyance until the contingency hap- 
pened, on which they were to ariſe, and 
therefore that they were extinguithable 
by the alienation of the tenant for life. 
But the majority of the judges were of 
opinion, that until uſes are executed, 
they remain as they were before the 
ſtatute, and that upon a Conveyance to 


uſes, there is no actual ſeiſin left in the 
feoffees, 
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feoffees, but that as to all Uſes 7 eſſe, 


2 Rep. 
129. b. 


197 a. 1 
Inſt. 271. 
b, 


and which veſt immediately, the ſeiſin 
is preſently transferred to the ce/tur que 
40%; and as to the contingent Uſes there 
is no preſent ſeiſin exiſting any where. 
But as the ſtatute of Uſes transfers the 
poſſeſſion, in the ſame manner and to 
the ſame extent, as the Uſes are limited, 


there remains a poſſibility of a ſeiſin in 


the feoffees or releaſees, or as Dyer ex- 


1 preſſes it adliuc remanet quædam ſcintilla 


juris, et titulr quaſi medium quid, interutraſ- 


que ſtatus, ſcilicet illa poſſibilitas futuriUſus 


emergentrs, et fic intereſſe et titulus, et non 


| tantum nuda auttoritas, feu poteſtas rema- 


net.— This poſſibility of entry or ſcintilla 


juris, was deemed ſufficient to ſupport 


the contingent Uſes, when they came 


in eſſe, and takes effect when theſe con- 


tingencies happen, on which the Uſes 


are limited to ariſe, ſo as then to give to 
the feoffees, a ſufficient ſeiſin to ſerve 
thoſe Uſes, that they may be executed 


by the ſtatute, 


219. The 


| 193.) 

219. The abſolute neceſſity of ſup- 
poſing ſome perſon to be ſeiſed to a uſe, 
before it can be executed by the ſtatute, 
was the reaſon for adopting the doctrine 
of a poſſibility of entry or /c:ntz/la ſuris 
in the releaſees. The framers of the ſta- 
tute of Uſes do not ſeem to have had 
_ contingent uſes in contemplation, when 
they penned the act, otherwiſe they 
would probably have inſerted ſome 
clauſe reſpecting them; and when a caſe 
of contingent uſes aroſe, they found 
themſelves under an abſolute neceſſity 
of recurring to this fiction, in order to 
ſupport contingent uſes. For if the 
judges had not adopted this doctrine, 
they muſt have allowed the ſeiſin of 
the laſt ceſtui que we, to have been 
ſufficient to ſupport a contingent uſe, 
when it came 77 eſſe, which would be 
raiſing an uſe upon an uſe; or elfe they 
muſt have determined, that the land 
ſhould remain for ever hable to the 
uſes, to which it was conveyed, into 
whoſe hands ſoever it might come; 
 *yhich would be a bar to the free aliena- 
1 85 GE tion 
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tion of property, and might tend to 
create a a perpetaity. 


1 220. With reſpect to the manner in 
zingen Which contingent uſes limited, upon 


_— the determination of a preceding eſtate 


trenſmu- or freehold, may be deftroyed, a diſtinc- 


1at 
res tion muſt be made between thoſe uſes 
may be : : non Conv | * 
nt which are raiſed upon conveyances ope 
| rating without tranſmutation of poſleſ- 


fion, and thoſe which are raiſed by ſuch 
a tranſmutation. | 


As to the firſt, we have ſeen that 
where contingent uſes are created by a 
covenant to ſtand ſeiſed, or bargain and 
ſale, the ſeiſin of the covenantor or bar- 
gainor ſupports or feeds the contingent 
uſe, when jt comes 71 e. And if in 
a caſe of this kind, the covenantor or 
bargainor conveys away his eſtate, be- 

fore the event happens on which the 
contingent uſe is limited to ariſe with- 
out conſideration, or with notice of the 
uſes, ſuch a conveyance will not deſtroy 


the contingent uſes, becauſe it will not 
deveſt 


n 
deveſt the ſeiſin out of which they are 
to ariſe; for the grantee of the reverſion 
will come in, in privity of eſtate, and 
will therefore take the land ſub ject to 
the uſes. But if the covenantor or bar- 
gainor makes a feoffment of the land, 
with livery of ſeiſin, before the contin- 
gent Uſes ariſe, they will be deſtroyed, 
| becauſe the ſeiſin out of which they are 
to ariſe, will be thereby deveſted. 
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221. Sir Edward Coke covenanted to Wegg v. 
ſtand ſeiſed of certain lands, to the uſe vn 
of himſelf for life, remainder to the 769. 
ule of his wife for life, remainder 8 wg 
to the uſe of his daughter for life, * 
remainder to the uſe of the firſt and 2. Villers. 
other ſons of his daughter in tail male, 
with the reverſion in fee to him- 
ſelf. Some time after this ſettlement 
was made, Sir Edward Coke, by deed, 
reciting the ſettlement, granted his re- 
verſion in fee to a ſtranger, without con- 
ſideration; and ſoon after he made a 
feoffment of the lands, with livery of 
ſeiſin. After the death of Sir Edward 


Coke, 


P ᷣͤ P 
on 


"ER [- X30] 
Coke, his wife entered and died ſeiſed 


having ſurvived the daughter. A queſ- 


tion aroſe, whether the contingent uſe 
which was limited to the firſt ſon of - 
the daughter, was deſtroyed or not 
by Sir Edward Coke's grant or feoff- 


ment. 


After great conſideration it was re- 
ſolved, that the grant of the reverſion 
did not deſtroy the contingent Uſe, for 
as it was made without conſideration, 
and the Uſes of the ſettlement were re- 
cited in it, there was both privity of 
eſtate, and confidence in the perſon, ſo 
that the grantee of the reverſion ſtood 
ſeiſed to the former Uſes. 


As to the feoffment, it was agreed 
that it deveſted the eſtate, and ſeiſin of 
the grantee of the reverſion, together 
with the eſtates of the wife and daugh- 


ter; but when the wife entered after the 


death of Sir Edward Coke, ſhe thereby 
reinſtated all the deveſted eſtates, and 
among the reſt, the eſtate and ſeiſin of 


L973 
the grantee of the reverſion, which was 
the eſtate and ſeiſin, that was to ſerve 
the contingent uſes. If the feoffment 
had been made before the grant of the 
reverſion, the contingent uſes would 
have been totally deſtroyed, for the only 
ſeiſin that could ſupport them, was that 
of Sir Edward Coke, which he had al- 
ready. conveyed by his grant to another 
perſon, by which means he debarred 
himſelf, from the power of deſtroying 
the contingent uſes. But if he had not 
departed with that ſeiſin, until he had 
made the feoffment, then the contingent 
Uſes muſt have been totally deftroyed, 
as no entry by his wife or daughter 
could have reveſted the original ſei- 
ſin, of Sir Edward Coke, nor could he 
himſelf have entered againſt his own 
feoffment. | 


Sir Edward Coke was compelled to 


make this ſettlement by an. order of the Cart. R 
council, but that he might have the 202. 


power of preſerving or defeating the 
contingent 
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contingent uſes, he made this grant and 
feoffment, with an intention, in caſe he 
choſe to preferve the contingent uſes, 
to deſtroy the feoffment and produce 
the grant ; but it he thought proper to 
defeat the contingent uſes, then to de- 
ſtroy the grant, and produce the feoff- 
ment, but death prevented him from 
| carrying this ingenious ſcheme into exe- 
cution. | 


gow cont. 022. With reſpe& to the manner in 
lingent uſes _ _ _ R DE” 
rajedby Which contingent uſes, raiſed by tranſ- 
— mutation of poſſeſſion, may be deſtroyed, 
Palſeſon we have ſeen, that in caſes where the 
3 4 eſtate is transferred to feoffees or re- 
leaſees, the contingent uſes limited upon 
ſuch conveyances, are ſupported by the 
doctrine of a poſſibility of entry or cin. 
tilla juris exiſting in the feoffees or re- 
leaſees to uſes. But this poſſibility of 


entry or ſcintilla juris muſt continue un- 
diſturbed, until the event happens, on 
which the contingent uſe is to ariſe; for 
if the preceding eſtates are deveſted be- 


fore the event happens, then the poſſi- 
EY: ee. 
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bility of entry or /cinti/la Juris, of the 


feoffees or releaſees to uſes is deſtroyed, 
as well as the other eſtates ; and there | 
being no ſeiſin to the contingent Uſe 
when the event happens, on which it 
is limited, it can never ariſe, unleſs ſuch 
poſſibility of entry or ſcintilla j Juris, is re- 
veſted. 
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223. It follows from this doctrine that 
where particular eſtates limited by way 
of Uſe, are deveſted and turned to a 
right, all ſubſequent contingent uſes are 
thereby deſtroyed, unleſs ſome of the 
perſons intitled to the preceding parti- 
cular eſtates, or the feoffees to Uſes, or 
their heirs, make an actual entry, in 
order to reveſt the particular eſtates, ſor 
otherwiſe the poſſibility of entry or 
ſcintilla juris of the feoffees to Uſes, be- 
ing deveſted, no ſeiſin will exiſt to the 
contingent uſe, when it ariſes, and con- 
ſequently the ſtatute cannot transfer the 


poſſeſſion. 


224. Sir 
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224. Sir Richard Chudleigh enfeoffed 


ſeveral perſons of his eſtate to the uſe off 


the feoffees and their heirs, during the 


life of Chri/topher Chudlergh, his eldeſt ſon 


(who had killed a gentleman and fled to 


France) remainder to the uſe of the firſt 


and other ſon of his eldeſt ſon in tail 


Before the eldeſt ſon had a child born, 
the feoffees enfeoffed him of the lands 
in queſtion, in fee-ſimple. It was de- 


termined by a majority of the judges in 
the Exchequer Chamber, that this feoft- 
ment deveſted all the ſubſequent eſtates, 


and deſtroyed the contingent uſes, 
limited to the firſt and other ſons of Chr:/- 
zopher Chudleigh; for although it was made 

without any conſideration, and to a per- 

fon who had notice of the uſes; yet as 
the feoffees gained by this feoffment a 
new eſtate by wrong, which they trans- 
ferred to Chri/topher Chudlergh, the privity 
of eſtate was thereby deſtroyed, and 
their ſeiſin deveſted, ſo that there was no 


perſon ſeiſed to the contingent uſe when 
it arole. | 


225. A 


1 161 J 


225+ A man * a froffinent' In n fee, Anon. 2 
Leon. 178. 


to the uſe of himſelf for life, and after- 77: 
wards to the uſe of his firſt ſon and his 252 4 
heirs. The father and the feoffees be- 33. 
fore iſſue born, for money enfeoffed, 
J. S. and his heirs of the lands, who had 
no notice of the former Uſe. No judg- 
ment was given in this caſe, but the ma- 
jority of the judges appear to have been 
of opinion, that the uſe limited to the 
firſt ſon was deſtroyed ; for without an 
entry by the feoffees, it could not ariſe, 
and was therefore gone by their livery. 


226. One of the principal objects of 
the judges, in Cird/ergh's caſe, was, to 
conſtrue contingent uſes, limited upon a 
preceding eſtate of freehold, according 
to the ſame rules, and to make them 
liable to be deſtroyed in the ſame man- 
ner as contingent remainders, limited 
by common law conveyances. And 
they ſo far ſucceeded, that the only dif- 
ference between a contingent remainder 
and a contingent uſe, limited upon a 
preceding eſtate of freehold is, that a 
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right of entry alone is ſufficient to ſup- 

port a contingent remainder, whereas 

if a contingent uſe be ſuſpended, there 
muſt be an aQtual entry by ſome perſon 

having a preceding eſtate, or by the 

feoffees, or releaſees to uſes in order to 

reveſt the poſſibility of entry or /erntr/la 
juris of the feoffees or releaſees to uſes. 


4th Edit. This doctrine has been en by 
p. 435» the late Mr. Farne, in his Eſſay on Con- 
44% tingent Remainders: But however juſt 
his obſervations may appear, yet as the 
Biggot v. authority of the preceding caſe has never 
Smith, been contradicted, the law muſt be taken 


- Cro. Gar 
102. 8. p. as it is here ſtated. 


of ſpring: 227. Soon after the ſtatute of Uſes, 
ang wn and even ſo late as 31 FE/rz. it was laid 
2 down by Popham Chief Juſtice, in Chud- 


I "i /eigh's caſe, that no limitation of a Uſe, 


130-2 Which was contrary to the rules, eſtabliſh- 
27 ed by the common law, reſpecting the li- 
mitations of legal eſtates, ſnould be exe- 

cuted by the ſtatute; for otherwiſe all 

the miſchiefs intended to be remedied 

PE by 


128. a. 


BE 


by the act, would be continued, or great- 
er introduced, But this idea was ſoon 
departed from, and advantage was tak- 
en of an expreſſion in the ſtatute of uſes, 
in order to ſupport ſeveral of thoſe limi- 
tations, which had been allowed by the 
court of chancery, in declarations of uſes, 


when they were diſtin& from the legal 


eſtate. 


228. The ſtatute of uſes enacts that 


the eſtate of the feoffee to uſes, ſhall be 
in the ce/turs gue uſe, after ſuch quality, 
manner, form and condition, as they 
had before in or to the uſe, confidence 
cor truſt that was in them.” Now the 
court of chancery having permitted a 


limitation of a uſe for life, or in tail, 


to ariſe in futuro, without any preced- 

eſtate limited to ſupport it; and 
as a uſe to change from one perſon 
to another, by matter ex poſt Jacto, 
though the firſt uſe were limited in fee; 
the courts of law in proceſs of time ad- 
mitted of limitations of this kind, in 


conveyances to Uſes, and determined 
NES that 
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that in ſuch caſes, the ſtatute would 
transfer the poſſeſſion to the ce/tur gue w/e, 
in the ſame quality, form and condition, 


as he had the Uſe. 5 


Soringing 229. With reſpect to Uſes limited 


ſes. 


to ariſe in futuro, without any preceding 
eſtate limited to ſupport them, which 
are uſually called Springing Uſes, the firſt 


caſe in which a limitation of this kind 


was allowed, appears to have been deter- 
mined in 10 EIiz. and is thus reporte d by 


Der. 


Muttons J. A. being ſeiſed of certain lands 
caſe, Dyer 
274. b. 


in fee, levied a fine thereof, and by in- 


Moo. 96. denture, declared the uſe of it to be to 


himſelf and ſuch wife, and wives as the 
ſaid J. M. ſhould happen afterwards 
to marry, by whatever names ſhe or 
they might be called, for and during 
their natural lives, and the life of the 
farvivor of them, with divers remain- 


ders over. Afterwards the ſaid J. M. took 
to wife one 4. and then died. Whe- 


ther ſhe ſhould take any thing by the 
Mo. aid 


{465 


ſaid indenture, and fine, or not, was 


the queſtion. And by the opinion of 
Wray and Mead Serjeants, and Plowdery 
and Orn/lowe ſhe did; and thereto they 
ſubſcribed their names. 


230. The next caſe that aroſe on this 
point was in 37 and 38 Eliz. And is 
thus reported by Croke. 


\ 


A perſon made a feoffment, and it was 
declared by indenture, that it ſhould be 


that ſhould be, after their marriage, and 
of the heirs of their bodies ; and he took 
A. to wite. — Whether ſhe ſhould take 
by the limitation of this Uſe, was the 
queſtion. Coke, Attorney General, cos- 


tended that ſhe ſhould not, for preſently - 


by this feoffment, the fee was in the 
huſband, by the poſſeſſion executed to 
the Uſe, which he had before the mar- 


riage, which could not after the mar- 


riage, be divided, and made an eſtate 
tail in him, for he had the fee in him un- 
til the marriage, for it might have been 

that 


Woodhff 
2. Drury. 
; 1 1 Cro. Eliz: 
to the Uſe of himſelf and A. his wife, 439. 
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that the marriage had never taken effect 

and that would have confounded the 

other Uſe; and Uſes u futuro could not 

riſe upon ſuch future acts, for then an 

uſe would riſe out of an uſe. But all the 

Juſtices held, that although he be ſeiſed 

in fee, in the mean time, as in truth 

he was, yet by the marriage the new 

uſe ſhould ariſe and, veſt, if there were 
Vide f 2 5 

Brent's NO act in the mean time to deſtroy that 

caſe, infra. future uſe. 


Salk. 675. 231. It is ſaid by Lord Chief Juſtice 
3. R. . Holt, that a feoffment to the uſe of A. 
Holt. 731. and his heirs, to commence four years 
from thence, was good as a ſpringing 
uſe, and that the whole cſtate remained 

to the feoffor, in the mean time. 


Shifting or 2.32. With reſpect to Uſes limited ſo 
Here as to change by matter ex pet facto, 
%. which are uſually called ſhifting or ſe- 

condary Uſes, the following is the firſt 

caſe in which the validity of a limitation 

of this kind was diſcuſſed, — 


A man 


E 


A man made a feoffment in fee to the 
uſe of Y. and his heirs, until A. paid 
40/. to M. and then to the uſe of A. and 


Bro, Ab. 
Lit. Feoff. 
al'Uſe, pl. 
85 6 Ee. 


his heirs; A. paid the 40/. Some of the © | 


Judges ſaid, that if 4. entered he would 
become #þ/o facto ſeiſed in fee, for M. be- 
ing ſeiſed in fee, by the ſtatute of uſes, 
A. would be able to deveſt that fee and 
transfer it to himſelf, upon performance 
of the condition. Others were of opini- 
on, that the payment of the money, and 
the entry of A. had no effect, without 
an entry by the feoffees; and then gua- 
cunque dia data, the entry would be 
good, and 4. would become ſeiſed ac- 
cording to the terms of the deed. To 
this it was added, that a Uſe might 
change from one perſon to another, by 
ſome act or circumſtance ex fo? facto, 
as well ſince as before the ſtatute. 


33. It is obſervable that this caſe 
was prior to that of Quleigu, ſo that 
the doctrine of a poſſibility of entry, 
or /cinti/la juris, was not then eſtabliſhed. 


But ſince Cirdlerg's caſe | it 15 ſettled, 
that 


1 Rep. 
137. 4. 
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that all contingent uſes muſt ariſe out 


of the ſeiſin of the covenantors, feoffees 
or releaſees to uſes, and not out of the 


ſeiſin of any prior ceſtui que uſe. Thus 


it is laid down by four of the judges in 


Chudleig/”s caſe, that if 4. enfeoff B. in 


fee to the uſe of C. and his heirs, with a 


proviſo that if D. pay C. foo. that C. 


and his heirs ſhall ſtand ſeiſed to the 


uſe of D. and his heirs, this is utterly 


void; for the future uſe ought to be 
raiſed out of the eſtate of the feoffee, 
and not out of the eftate of the ce/tu7 gue 


234. A. levied a fine of the manors of | 
D. and S. and declared the uſes by 
deed, as to the manor of D. to the uſe_ 
of B, and his heirs, and as to the manor 
of S. to the uſe of his wife, remainder 
to the uſe of his heirs until B. or his 
heirs were evicted, by the wife of A. of 
the manor of D. and after ſuch eviction 
to the uſe of B. and his heirs. It was a- 
greed that this was a contingent uſe in the 

manor 


= 


E * 


manor of S. ſo that a uſe works ariſe to 
B. Fhenever an eviction happened. 


235. Every modern marriage ſettle- Nr. 
ment contains a variety of ſpringing Booth's o- 
and ſhifting uſes. Thus where the Pe 
intended huſband, in ' conſideration of TW 
the marriage and portion, conveys his 
eſtate to truſtees and their heirs, to the 
uſe of himſelf and his heirs, until the 
marriage is ſolemnized, and from the 
ſolemnization thereof to the uſe of him- 
ſelf for life, remainder to his wife for 
life, remainder to truſtees to preſerve 
contingent remainders, remainder to his 
firſt ſon, and the heirs male of the body 
of ſuch ſon, remainder to all the other 
ſons feverally and ſucceſſively, in the 
ſame manner, remainder to all the daugh- 
ters of the marriage, in tail, as tenants 
in common Ec. in this caſe the intended 
huſband is ſeiſed in fee until the mar- 
riage, on that event, his eſtate in fee 
ceaſes, and a new uſe ſprings up to him, 
for life only, with ſeveral contingent - 

= uſes. On the birth of a ſon, that ſon 
os becomes 


uch. 


[150 -] 
becomes tenant in tail in remainder, ang 
on the birth of every other ſon, a uſe in 
tail ſprings up to him; on the birth of a 
daughter, a uſe in . in remainder veſts 
in her, on the birth of another daugh- 
ter, the laſt remainder in tail opens, and 
both daughters become intitled to a te- 
nantcy in common in tail in remain» 


der. 


In ſettlements made on the younger ſons 
of noble families, there are proviſoes fre- 
quently inſerted, that if the family eſtate 
and title deſcends to the younger ſon, 
the eſtate limited to him ſhall ceaſe, as 
if he were dead without iſſue, and the 
eſtate ſhall go over to the perſon next in 
remainder, which is a ſhitting or ſecon- 


dary uſe (a). 


Idem 


, 236. With reſpect to the manner in 
22 which ſpringing and ſhifting Lies may 


and fhift- 
LE, TE RES 3 3 | | - 


8 | (2) The nature of theſe provifoes, and the man- 
ner in which they are now framed are fully and ably 
explained by Mr. an, in his note to 2 Co. Lit. 


327, a . ; | | | | | 
be 


4 00] 
be deftroyed, as there muſt be a ſeiſin 
to every contingent uſe, when 1t ariſes, 


or a poſſibility of entry, or ſcintilla juris 


in the feoffees or releaſees to uſes, it 


follows, that if ſuch ſeiſin or poſſibility 
of entry is deveſted before the event hap- 
pens, on which the ſpringing or ſhifting 
— is to ariſe, it will be deſtroyed. 


237. If therefore. a perſon in conſide- 
ration of an intended marriage, covenants 
to ſtand ſeiſed, or conveys his eſtate to 


truſtees, to the uſe of himſelf and his 
intended wife for life, remainder to the 
firſt and other ſons of the marriage in 
tail; ; and before the ſolemnization of the 
marriage he makes a feoftment in fee, or 
a leaſe for life, upon a valuable conſide- 


ration, to a perſon who has no notice of 


the ſettlement, the uſes limited to ariſe 
upon the marriage will be deſtroyed ; be- 
cauſe the ſeiſin out of which they were 
to be derived, was deveſted by the feoft- 
ment, or leaſe for life. 


238. A 
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Dyer 339. 
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238. A perſon made a feoffment, to 
the uſe of D. his wife for her life, and 
in caſe the feoffor ſhould ſurvive his 
ſaid wife, then to the uſe of him and 
ſuch perſon as he ſhould happen to mar- 
ry, for their lives, remainder to a ſtranger 


in fee. The perſon in remainder, to- 
gether with the feoffees, by the conſent 


of the feoffor, made a feoffment of 


the lands to new feoffees, and to other 


uſes, and the feoffor levied a fine to the 
new Uſes. D. the wife of the feoffor 
died, and afterwards he married a ſe- 
cond wife and died. The ſecond wife 
entered, claiming under the firſt feoff- 
ment. Aounſon and Harper were of 


opinion, that her entry was lawful, but 


Manwood and Dyer contended, that the 


contingent Uſe limited to her by the 


firſt feoffment, was deſtroyed by the 
ſecond feoffment and fine; becauſe the 


Poph. 76. ſciſin of the firſt feoffees was thereby: de- 


Gilb. Uſes 
71 26 | 


veſted. 


2.39. Where future Uſes are limited, and 
the freehold 1 is not conveyed away, but 
only 


209: 
only a term for years created, or a rent 
granted, . the future Uſes will not be de- 
ſtroyed, becauſe the ſeiſin out of which 
they are to ariſe is not deveſted : but 
fuch leaſe or rent will bind the future 


Uſes. ; 7, 


240. sir Fohn Ruſſell covenanted by... 5 
indenture, in conſideration of a mar- Reignold. 
riage to be had between him and Lady on oo 
Rufjell, to ſtand ſeiſed to the uſe of him- 
ſelf and his heirs, until the marriage, 
and after to the uſe of himſelf and Lady 

Ruſjell, and the heirs of his body, with 
remainders over. After the execution 
of this deed, but before the marriage, 

Sir John Rulſſell made a leaſe of the lands 
for thirty- one years, to commence from 
the determination of a. former term. 
The marriage took effect, and upon the 
death of Sir John Rufſell, his widow en- 
tered. The queſtion was, whether her 
entry was lawful or not? 


_ Tanfield —© The point is double: 1ſt. 
„Whether the leaſe ſhall deſtroy the fu- 
To _ © ture. 
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Li 194: } 
ture uſe ? 2dly, If it ſhall not deſtroy 


it, Whether it ſhall not bind the fu- 


ture uſe? For it ought to ariſe out of 
the eſtate which the covenantor had 
at the time of the coyenant, which 
eſtate ought to continue without al- 
teration, till the time that the uſe 
ſhall ariſe, which is not here, for this 
is a term in reverſion. To the ſe- 


cond, this leafe, made upon good con- 


ſideration, before the uſe did ariſe, 
ſhall bind it, for the uſe ſhall not 
otherwiſe be executed, than if it had 


been at the common law. And a leaſe 
made bona fide to one who had not 


notice . ſhall bind it. 


Popham—* The ſtatute executes uſes 
only zn eſſe, and not any contingent 


© uſes, until they happen zu /; then 


this uſe was merely void until mar- 
riage, for there was not any new eſ- 
tate in him; and if he, after that co- 
venant, had made a feoffment, or a 
gift in tail to one who had not any 


notice thereof, it would queſtionleſs 


es never 


( 175 J 
c never have ariſen. And as at the 
common law feoffees might deſtroy 
« Uſes zn eſſe, ſo now may he out of 
<« whoſe eſtate a future uſe is to be raiſ- 
ed; for the freehold is deſtroyed, out 
„ of which it ſhould ariſe. And whe- 
< ther the leaſe for years ſhould altoge- 
ther deſtroy the ariſing thereof it is not. 
in this caſe material; but clearly, it 
„ ſhall bind the contingent uſe : and fo 
c reſolved in S!rangewricke's caſe. And 
cat the common law it is clear, that 
e the ce/tur gue uſe ſhall not avoid ſuch a 


«© leaſe made by the feoffees upon a good 


% conſtderation, no more than a contin- 
gent uſe at this day.” 


Fenner agreed, © that if a freehold 


* be conveyed to one upon conſidera- 
tion, the future uſe ſhall not ariſe ; 
% for there is not any perſon ſeiſed to 
c that uſe when it ſhould ariſe. But 
c this leaſe will not deſtroy nor hinder 
<* it; for the ſame freehold remains, and 
the Uſe is annexed to the leaſe, 

<< and 


"8 . 
{i U 
1 
+ 8 
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« and therefore che "Teaſe ſhall not diſ- 
Ih turb nor bind it.“ | 


Cnc 3 with him for this laſt 
reaſon ; but it was YG — 


1 he caſe was 1 3 in 43 & 44 
2 lia. and Gawdy, Fopram, and Clench 


held, that the leaſe made (whereout the 


uſe did ariſe) was good, and ſhould bind 
the future uſe, as a leaſe. by feoffees 
made upon good conſideration, ſhall bind 
ceſtur gue uſe at the common law. But 
it ſhall not deſtroy the whole future uſe, 
but ſhall ſtand for the freehold, becauſe 
the ſeiſin is not changed. And Popham 
faid, that he had conferred with divers 
of the other juſtices, at Serjeant's-1nn, 
who agreed in this opinion. But Fen- 
ner, e contra, Becauſe the leaſe did 
not diſturb the freehold: when the uſe is 
executed, this ſhall relate to the limitati- 
on and ſhall bind all mean acts, and 


55 therefore ſhall not bind the feme as to her 


jointure; wherefore it was adjourned. 
| 241. Sir 


E 


241. 00 Henry Winſton covenanted by Bould o. 
indenture in conſideration of natural E 
love and affection to William Winſton 168. 
his eldeſt ſon, to ſtand ſeiſed, to the uſe 
of his ſaid ſon for life, remainder to ſuch 
wife as he ſhould marry, for life, remain- 
der over. Afterwards the ſaid Villiam 
Winſton, being unthrifty and in Glo. 
cefter jail, Sir Henry Winſton to diſturb 
the riſing of the uſe to the woman whom 
he ſhould marry, made a leaſe of the 
land for Iooo years to his younger ſon. 
William Winſton married the jailor's 
daughter, and died without iſſue: and 

the queſtion was, whether this leaſe was 
good againſt his widow. 


Grote reports the court to have been 
of opinion, that the leaſe ſhould not 
bind the eſtate of the wife, becauſe there 
was a good eſtate, by the firſt hmitati- 
on, Which if not deſtroyed, could not 
be charged nor incumbered, after it was 
raiſed ; for it had relation to the firſt 
covenant, and none had intereſt to 
charge it. And that the lcaſe ſhould not 

N deſtroy.” 


F, [198 ] 
deſtroy it, but muſt be conſtrued to 
anſe out of the reverſion, which Sis 
H. Winſton had, and might lawfully 
charge. 


Noy R. oy who has reported this caſe by the 
5 7 -5ilb. name of Bolle v. Winton, ſays the court 
es, 138. 
thought the leaſe for years, did not hin- 
der the raiſing of the contingent uſe; 
but that the leaſe in this caſe took effect 
as a future intereſt, out of the fee, that 
was in the covenantor, after the eſtate 
determined. And at the worſt the wife 
thould have the reverſion and rent, dur- 


ing her life. 


242. By the rules of the common 
Uſes ariſ- } 
ing on the law, no reſtriction or qualification could 
execution be annexed to a conveyance of lands, 


2 TCe rs. 
Tes | except a condition. 


In conſequence of this principle, a 


N 1 fine or feoffment with a POWer of revo- 


Uſes, 140, cation annexed to it, was void at com- 
mon law; becauſe the fine or feoffment 


| transferred the whole property and right 
of 


{1 


of difpoſal to the cognizee or feoffee, 
and therefore the power of revocation 
was repugnant to the force of the pre- 
ceding words. And the admiſſion of 
ſuch a clauſe, would have intreduced 
a double power, veſted in different per- 
ſons over the ſame thing, which was 
contrary to the principles of the com- 
mon law. 1172 


243. We have however ſeen that be- Ante ſ. 
fore the ſtatute of Uſes, if a feoffment““ 
was made to Uſes, the feoffor might 
reſerve a power, either to himſelf or to 
ſome other perſon, to revoke the limita- 
tion of the Uſes declared on the feoft- 
ment, and to appoint the feoffees to 
ſtand ſeiſed to other Uſes. For the 
principle on which Uſes were originally 
founded, being, that the feoffee to Uſes 
was bound in conſcience, to purſue the 
directions of the feoffor, this obligation 
was equally binding, whether the agree- 
ment was, that the feoffee ſhould re- 
ceive the rents and profits himſelf, or 
ſome ftranger, or whether they were 

. N 2 to 


1 Inſt. 
237; A. 


Booth's 


Op. 


Touli | 
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to be paid in ſuch manner as the feoffor 
or any other perſon, to whom he dele- 
gated his power, ſhould at any future 
time EET | 


244. The ſtatute of Uſes veſts the 


legal eſtate in the cęſui que vſe, in the 
fame manner as he had the Uſe, from which 


the courts concluded that in all convey- 
ances to Uſes, a power might be reſerved 
of reyoking a former limitation of a 


' Uſe, and appointing a new uſe to ſome 


other perſon. Mr. Booth has therefore 
very properly claſſed eſtates ariſing upon 
the execution of powers, under the 
head of contingent Uſes. And as powers 
of this kind were ſoon found to be much 


more convenient than conditions, they _ 
were generally introduced into all nur 5 


ſettlements. 


245. Thus, if a perſon conveys his 
eſtate to truſtees, by leaſe and releaſe, 
fine or recovery, to the Uſe of himſelf 
for life, remainder to his firſt and other 


ſons in tail, and inſerts a proviſo. that 


E 


it ſhall be lawful for him, at any future 
time to revoke theſe Uſes, and to declare 
new ones, and that immediately upon 
{ſuch revocation, and new declaration. 
the truſtees ſhall ſtand ſciſed of the lands 
to the ufe of ſuch perſons as the ſettlor 
ſhall appoint ; this is a power of revo- 
cation and appointment; and as ſoon as 
it is executed, the Uſes originally limited 


ceaſe, and a new Uſe immediately ariſes 


out of the ſeiſin or /cini7//a juris, of the 
releaſees, &c. to the perſon named in the 
appointment, for ſuch eſtate as 1s given 
him by the appointment, and the ſtatute 


transfers the legal eſtate to ſuch appoin- 


2 tee, who by that means acquires the ac- 
tual ſeiſin and poſſeſſion. | 


2 If a perſon limits his eſtate to 
fuch Uſes, as he ſhall appoint, and in 


1 Inſt. 


216. b. 


the mean time, and until ſuch appoint- 


ment, to the Uſe of himſelf and his heirs, 
the ſettlor has a qualified and dete 
able fee, until by an exerciſe of the 
power of appointment, an Ule veſts in 
the perſon to whom it 1s appointed, or 

till, 


1 


till, by the death of the ſettlor, without 
exerciſing his power, the exerciſe of it 
becomes impoſſible. If the ſettlor makes 


an appointment, a new Uſe ſprings up, 


and veſts in the appointee; the fee ori- 


ginally limited to the ſettlor ceaſes, and 


the Uſes appointed under the power 


take effect in the ſame manner, as if they 


W-thin 

zuhat time 

Contingent 
Uſes muſ 


_ Qrjje. 


had been inſerted in the original deed, 
in the place of the power, 


247. It follows from theſe principles 
that an appointment operates under the 


ſtatute of Uſes, not as a conveyance of 


the land, but as a ſubſtitution of a new 
Uſe, in theplace of a former one. 


248. When it was eſtabliſhed that 
ſpringing and ſhifting Uſes, might be 
created, to ariſe upon or after a limita- 


tion in fee, it became neceſſary to aſ- 


certain the time when ſuch Uſes ſhould 


become veſted ; ſor otherwiſe ſpringing 


and ſhifting Uſes, might be limited on 
ſuch remote contingencies, as to create 
perpetuities, or unalienable eſtates, which 


* 


1 
our laws have at all times been particu- 
larly careful to prevent. 


249. It is therefore now fully eſta- 
bliſhed, that if an eſtate in fee-ſimple is 
firſt limited, the event on which the 
ſpringing or ſhifting uſe is to ariſe, muſt 
in its original limitation be ſuch, that 
it muſt either take place, or become in- 
capable of taking place, within the 
ſpace of one or more life or lives in 
being, and twenty-one years, and a few 


mont hs. 


250. Thus if there be a limitation to 
A. and his heirs in fee-ſimple, a proviſo 
limiting the eſtate to B. if 4. dies with- 
out leaving iſſue, living at his deceaſe; 
or if A. and E. both die without — — 

living at the deceaſe of the ſurvivor of 
them; or if A. has no child who attains 
the age of twenty-one ; or if neither A. 
nor B. have a child who attains the age 
of twenty-one, is a good proviſo ; for 
cach of theſe events is ſuch, that it 
Fither muſt HOPPER. or become in pablę 


of 


3 

of happening within the period above- 
mentioned. But for the ſame reaſon 
ſuch an executory proviſo would be bad, 
if limited to take effect after an indefi- 
nite failure of iſſue, of C. a ſtranger, as 
that event might not either happen, or 
become incapable of happening, till 
long after the period of which we are 
tpcaking. 


251. It is otherwiſe with reſpec to 
contingent Uſes, which are limited upon, 
or after, an eſtate- tail; theſe may be li- 
mited to take effect, at an indefinite 
period of time, without any regard to 
8 rule above ſtated; hence, though as 

e have juſt obſerved, if an eſtate is li- 
ite to A. in fee-ſimple with a proviſo 
that it ſhall go over to B. if C. a ſtranger 
dies without iſſue, the proviſo is void, as 
the event of C.'s dying without iſſue 
may not take place, till long after the 
expiration of the period in queſtion. 
Yet if an eſtate is limited to A. in tail or 
to A. for life, remainder to B. in tail, or 
to A. s firſt and other ſons in tail, a ſimi- 
lar 


E 


lar limitation over to a ſtranger, to take 


place on C.'s dying generally without 


iſſue, would be good. 


Such is the proviſo frequently inferted 
in ſettlements, where after a limitation 
of feveral uſes in ſtrict tettlement, a clauſe 


is inſerted, for ſhifting the eſtate, to ano- 


ther branch of the family, on the event 
of another eſtate ever coming to any of 
the perſons to whom the ſettled eſtate is 
limited; an event which by poſſibility 


may not happen for many centuries, and 
then actually take place. 


252. The reaſon of this 13, that where 
an eſtate in fee-ſimple is created, with 


a limitation engrafted on it, in the na- 


ture of a ſpringing or ſhifting uſe, nei- 


ther a fine, recovery, nor any other act Hod v. 


Carew, 


of the firſt taker, will defeat the ſecond Show.Ca. 


himitation. But it is otherwiſe in the 
caſe of an eſtate tail; a reco very ſuffered 
by the tenant in tail, before the happen- 
ing of tke event, on which the limitation 

Over 


in Parl. 
137. 


Page v. 
aywar 
nw Re- 


COV. 


Booth's 
Op. Shep. 
Touch. 


Ea 1 


over is to ariſe, completely deſtroys ſuch 
Anitation. | 


253. Hitherto we have ſpoken of con- 
tingent Uſes, ariſing by the act of God, 
as Mr. Booth calls them. We have now 
to ſpeak of contingent Ules, ariſing by 
the act of the party, that 1s, by the exer- 


ciſe of a power. 


It has been already obſerved that an 


appointment operates under the ſtatute 
of Uſes, not as a conveyance of the land, 
but as a ſubſtitution of a new uſe, in 


the place of a former one, and a deſigna- 
tion of the perſon in whom the new-w 
uſe is to veſt. Hence where a power 


is given to a perſon, to bargain and ſell, 


releaſe or demiſe, theſe expreſſions are 
ſo far inaccurate, as they are only ap- 
plicable to thoſe conveyances, which a 
party makes as owner of the land, on 


which they are to, operate, and not to 
| thoſe aſſurances which are made by 


virtue of, or under a power derived from 


the ſtatute of uſes. Thus where a 


power 


187 J 


power is limited to a perſon to ſell, ex- 


change, grant or demiſe, the perſon nei- 
ther ſells, exchanges, grants or demiſes, 
but nominates the perſon in whom the 


uſe is to veſt; and therefore the party in 
whoſe favor the power is exerciſed is not 


a vendee, exchangee, grantee or leſſec, 
neither with reſpect to the donor or donee 
of the power, nor with reſpect to the 
mode in which either the deed creating 
the power, or the deed by which it is ex- 
ecuted operates, 


254. Theſe obſervations ſhew the 


nature of appointments under powers, 
and lead. to the point more immediately 
under conſideration ; namely, the period 
within which uſes ariſing upon the 


execution of powers, may be declared 


to ariſe. But here it will firſt be ne- 


ceſſary to make a diſtindtion between a 


general and a qualified power. By the 
firſt is meant a power to create citates 
generally, without any reſtraint, either 
as to their nature, ,or to the perfons in 
whoſe favor they are to be exerciſed. 

| By 


% 
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By the mitt i is meant a power to create 
efiates of a particular deſcription, as for 
life or years only, or in favor of particu- 
lar perſons, as the children or iſſue of 


255. Where a general power is given, 
the party may create any eſtates under 
the power which the law would allow 
him to create, if he had the ownerſhip of 
the fee, and even to create eſtates, which 
could not have been created by the deed 
in which the power is given. 


256. Thus if on a marriage, an eftate 
is limited to a perſon for life, remainder 
to his firſt and other ſons, by his then 
intended wife, ſucceſſively in tail male; 
remainder to the uſe of ſuch perſons 
and for ſuch eſtates as he ſhall appoint, 
and in default of appaintment, to ſeveral 
uſes in ſtrict ſettlement; the huſband 
may limit any eſtates under his power, 
which he could have hmited, if inftead 
of a power of appointment being given 


to him, the reverſion in fee had been 
left 


[ 189 J 
left in him. Suppoſing then, his firſt 
wife to die, and that he marries a ſecond. 
wife, and has a ſon by her, he may limit 
2 life eſtate to that fon, with remainder 
over, in ſtrict ſettlement, to the ſons of 
that ſon; yet theſe laſt limitations, if 
inſerted in the original ſettlement, would 
have been void; it being now ſettled 
that limitations to the ſons of an un- 
born ſon, fo as to make them take by 
purchaſe are void (a). . 
„ 257. Where 


— 


(a) With reſpect to the limitation of a life eſtate 
to an unborn ſon, it may not be improper to obſerve that 
the current of modern opinions, ſeems to be in ſupport 
of it; but this has never been ſettled by any judicial de- 
termination. And it is further from being ſettled, that 
even a veſted remainder may be limited after it, and there- 
fore a cautious expreſſion is juſtifiable on this ſubject, 
but this ſort of guarded expreſſion ſhould not be con- 
firued, on this or any other occaſion of the like nature, 
as importing any doubt in the writer himſelf. Certain 
it is from Mr. Booth's printed opinion in Mr Beter's 
_ caſe, (Caſes and Opinions vol. 2. p. 433.) that the legality 
of the limitation of a life eſtate, to an unborn ſon was 
doubted ſo lately as in the Duke of Marlborgugh's caſe, by 
{ome of thoſe able Gentlemen who prepared the reſpon- 


dent's ' 


1 96 ] 


2 57 Where the power 18 qualifted ag 
to its objeas, there the party is not ena- 
bled to do that through the medium of 
his power, which could not have been 
done by the decd in which the power 
is given. Hence, if in the laſt ſuppoſed 
cale, inſtead of a general power, there 
had been a power given to the huſband 
to limit the eſtate to ſuch deſcendants 


of his body, and for ſuch eſtates as he 
thought proper, this would not have au- 


thoriſed him to limit a life eſtate to a 
child born after the execution of the ori- 
ginal deed, with remainders over to the 


children of ſuch child. 


8 pencer v. 
Dake of 
Marlbo- 
rough. 
Dom. 
Proc. 


1783. 


258. John Duke of Marlborough de- 
viſed all his eſtates to truſtees and their 
heirs, to the uſe of his daughter Harriet 
Counteſs of Godolphin for hte, remainder 
to Lord Ryalton her eldeſt ſon for life, 
remainder to truſtees to preſerve con- 


tingent remainders, remainder to the 


a 


dent's caſe. Tt is alſo remarkable that the legality of ſuch 
a limitation is not afferted, either in the printed reaſons 


in chat caſe, ſor the appellant or reſpondent. 


firſt 


[ 191 J 

firſt and other ſons of Lord Ryalton in 
tail male, remainder to Lord Robert Spen- 
cer (eldeſt ſon of his ſecond daughter 
Ann Counteſs of Sunderland) for life, re- 
mainder to truſtees to preſerve contin- 
gent remainders, remainder to his firſt 
and other ſons 1n tail male, remainder 
to Charles Spencer (afterwards Duke of 
Marlborough) in the ſame manner; and 
inſerted a clauſe in his will, empower- 
ing his truſtees on the birth of each ſon 
of the ſaid Lord Ryalton, Lord Spencer and 
Charles Spencer, to revoke and make void 
the reſpective uſes limited to their re- 
ſpective ſons in tail male, and in lien 
thereof to limit the premiſſes to the uſe 
of ſuch ſons for their lives, with imme- 
diate remainder to the reſpeQive ſons of 
ſuch ſons ſeverally and reſpectively in 
tail mail; and gave his houſhold furni- 
ture, gold, plate, Sc. in the ſame man- 
ner. ik 


Upon an application to the court of 
Chancery, by the truſtees, for further 
directions in the enen the truſts of 


25 


„ 

the il; into execution, a queſtion hay- 
ing ariſen, touching the power given in 
the will to revoke the Uſes limited to the 
firſt and other ſons in tail, and to limit 
the premiſſes to the uſe of ſuch ſons for 
life only; the Lord Chancellor declared, 
that the clauſe of revocation and ſettle- 
ment in the will as fending to a perperutty, 
and repugnant to the eſtate limited, was 
void and of 10 effect. 


On an appeal from this decree to the 
Houſe of Lords, the following queſtion 
was put to the Judges“ Whether by 
« the rules of the law an eſtate tail 
limited to the uſe of perſons unborn, 
* by any deed or will, can by virtue of 
any power given ly ſuch deed or will, 
eto truſtees, be revoked upon the births 
* of ſuch perſons, and a new eſtate li- 
« reſpectively, with remainders to the 
** iſſue of ſuch . ſucceſſively in 
tail k“ 


The 15 Chief Juſtice of the Com- 
mon Pleas delivered the unanimous 
| | opinion 


mited to ſuch perſons for their lives 


1-8 I 
opinion of the Judges preſent upon the 


ſaid queſtion in the negative. Upon 
which the decree was affirmed. 


2509. The principle upon which this 
caſe was determined is, that as the law 
would not have allowed the teſtator to 
create eſtates of this kind by exprefs 
limitation; ſo neither would it allow him 
to do it, through the medium of a pow- 
er. Quodcunque prolubetur fieri ex di- 
refto, ne el per obliguum. 


On the other hand there is no doubt 
but, that if inſtead of the particular pow- 
er, a general power of appointment had 

been given to the truſtees, they might 

on the birth of a ſon, have limited a 

life eſtate to him, with remainders over 
in tail to his children, for if the rever- 
ſion in fee had been limited to the truſ- 
tees, they might have done this directly; 
and therefore ſuch a power would not 
have enabled them to do any thing in- 
directly, which having the reverſion, they 
might not have done directly. 
0; G 260. It 
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Of reſult. 260. It has been Gate in a former 


ra part of this tract, that where the legal 


178. eſtate in land is transferred by fine, re- 


covery or releaſe, a uſe may be declared 
upon theſe conveyances, without any 
conſideration. But where no uſe is ex- 
preſsly declared, nor any conſideration, 


or evidence of intent to direct the uſe; 


it has been repeatedly determined, that 
the uſe ſhall reſult back to the original 
owner of the eſtate, for where there is 


neither conſideration nor declaration of | 


uſes, or any circumſtances to ſhew the 


intention of the parties, it cannot be} 
ſuppoſed that the eſtate was intended to 


be given away. 


261. In conſequence of this principle, 


Sir Edward Coke has laid it down as a 


a rule „that ſo much of the Uſe, as the 
a. 271. a. 6 owner of the land does not diſpoſe of, 


«© remAns in him.” So that where a per- 
ſon ſeiſed in fee, levies a fine or ſuffers a a 
recovery, without any conſideration, or | 


Arm- 
ſtrong v. 


Wolfeley declaration of Uſes, the Uſe reſults back 
to himſelf, and the ſtatute immediately 
: tranfers 


2 Will. 
Rep. 19. 


— 


[ 795. ] 
transfers the legal eſtate to ſuch den- Doug. K. 
ing Uſe, by which means he is ſeiſed in 26. 
the ſame manner as he was before. And 
if any particular uſes are declared, ſo 
much of the old Uſe as is not declared 
to be veſted in ſome other perſon, reſults 
back to the original owner. 


— 


262. Where a bene made a feoft- 817 k. 
ment to the uſe of ſuch perſon or per- Clere's 
| ſons, and for ſuch eſtate and eſtates as Res 17. 
he ſhould appoint by his will. It was 
reſolved that the uſe reſulted to the 
feoffor until he had: made an appoint- 


ment. 


263. A perſon made a feoffment to Wood. 
the uſe of himſelf, and his intended 1 
wife after their marriage. It Was de- Ante £ 
termined that the uſe reſulted to the fe- 23e. 
offor and his heirs until he marri- 
ed. | Foros 


264. Where a huſband and wife leer 
a fine of the wife's eftate without any b. Bees 


conſideration or declaration of uſes, the 146. b. 
: 0 2 uſe 


„ 
uſe reſults ck to the wife, and ſhe is 
ſeiſed as e ö 


Ante f. 265. So 1 huſband and wife join- 

99 cd in levying a fine of the lands of the 
wife, and made different declarations of 
the uſes of ſuch fine; as both the decla- 
rations were void, it was determined 
that the fine ſhould enure to the uſe of 
the wite and her heirs. | 


266. A YI was levied to the uſe of 


Penhay v. 
Hurrell, truſtees for ſeven hundred years, re- 
——_ mainder to other truſtees for three. hun- 
2 Freem. dred years, and from and after the 
. geath of the cognizor, to the uſe of his 
fon for life, with remainder to the firſt 
and other ſons of ſuch fon in tail. It 
was reſolved by the Lord Keeper, after 
conſideration had with all the Judges, 
and a caſe that as the cognizor had had 
not limited away the froehold to any per- 
ſon during his own life, it reſulted back 
1 19 to himſelf. 
i Shor 8 | 
7 267. If a leaſe and releafe be pleaded 
bi plugh, to A. and his heirs, and no conſidera- 
gs 2 Salk. tion 


677. 
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tion appears, nor any declaration of the 
uſes to which it is meant to enure. It 
ſhall be intended to. be to the uſe of the 
releaſee and his heirs, but if any parti- 
_ cular uſe be declared upon the releaſe, the 

reſidue of the uſe hail reſult back to the 
releaſor. 


268. Where a ine was levied by a te- Roe 


nant for life, remainder-man in tail and 
reverſioner in fee; and a declaration of 24. 
the uſes was pads by the tenant for life, 
and the remainder man in tail only; it 
was determined by Lord Mansfield, that 
the uſe of the reverſion 1n fee, reſulted 
to the reverſioner. 


269. Where the ſame uſe is limited to 
the owner of the eſtate which would 
have reſulted to him in caſe no declarati- 
on of that uſe had been made, the de- 
claration is void, and he takes it as a re- 


ſulting uſe. 


270. Anthony Miiford 3 ſeiſed in R 
fee of the eſtate, in queſtion, in the , 
county: ton. «TO, 


[R098 } 


3 Moo. county of Northumberland, conveyed the 
3 ſame to the uſe of his eldeſt ſon Faſper 
of Fe and Margaret his wife, and of the heirs 
wick v. | 
Mitford: males of the body of Faſper, remainder 
to the uſe of the right heirs of Anthony. 
It was unanimouſly reſolved, that the 
uſe limited to the right heirs of Anthony, 
was the ancient uſe in him, and was 
never out of him, and was in him as 4 
reverſion to grant or charge, and ſhould | 
deſcend from him to his heir, as if it 
had not been mentioned; and that the 
limitation to his right heirs, was void, 
being no more than the law veſted in 
him. 


Of uſe „ 271. The ſame rule takes place in all 
* conveyances to uſes, which operate with 
out tranſmutation of poſſeſſion, as in 
covenants to ſtand ſeiſed, and bargains 
and ſales where the uſes ariſe out of the 
eſtate of the covenantor or bargainor, 
| Moore x. for in theſe caſes, ſo much of the uſe as 
Sr R. the covenantor or bargainor does not 


5 of, ſtill remains in him as his 
5 old 
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old eſtate, and is uſually called a Uſc by 
ien 


e being ſeiſed in fee covenanted Pybus v. 
to ſtand ſeiſed to the uſe of his heirs male Mitford, 
begotten, or to be begotten on the body 372. 
of his ſecond wife. It was determined 
that A. took an eſtate for life by impli- 
cation; for the limitation being to the 
heirs of his body, Sc. and it being 
impoſſible for him to have any ſuch 
heirs during his life, (as nemo eff heres 
proentis) the uſe was undiſpoſed of dur- 


ing his life, 


273. It follows from the ſame prin- 1 Rep.t54 
ciple, that where a uſe does not ariſe, b. 
upon a covenant to ſtand ſeiſed, or bar- 
gain and ſale, either for want of a ſuffi- 
cient conſideration, or for any other 
cauſe, ſuch uſe remains in the covenan- 
tor. 


274. If 4. covenants that in conſider- Idem. 
ation of B. 's being his ſon, he ſhall have 
his eſtate for life, and after his death, 


in 


* 
* 
. St 5 


Idem. 


or implied uſe. 
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in confideration of C.'s having paid him 


one hundred pounds, that he ſhall have 


It in fee. Here the conſideration and 
grounds of raiſing theſe uſes are ſeveral, 


and therefore if B. refuſes, A. ſhall retain 


the eſtate, and Si ſhall not take immedi- 
ately. | 


27 5. It ſhould however be obſerved, 


that this doctrine does not apply to uſes 
raiſed by a tranſmutation ; for if a per- 


ſon makes a feoftment in fee to the uſe 
of A. for life, and after to the uſe of B. 


for life, and after to the uſe of C. in fee, 


in that caſe if B. refuſes, B. ſhall take 
his eſtate preſently : for the feoffor by his 
feoffment hath given all his eſtate out of 
him, and all the uſes are created out of 
it, as out of one and the ſame root: and 
therefore as long as any of the uſes can 
take effect, the feoffor ſhall have notung 


in the land. 


276. Where a uſe is . limited 
to the original owner of the eſtate, he 
will not be allowed to take any reſulting 


277. - 


1 201 


277. If a perſon makes a feoffment Dyer TEA 
in fee, to the uſe of himſelf for life, the * note. 
fee-ſimple will remain in the feoffees, for 
otherwiſe the feoffor would not have an 

_ eſtate for life according to his intention. 

But if the uſe was declared to the feof- _ 

for in tail, it would be otherwiſe, for both 

the eſtates might be in him at the ſame 

time. 


So if A. makes a feoffment, to the uſe Iden. 
of himſelf, for forty. years, and does not 
limit any other eſtate, the fee-ſimple will 
remain in the feoffees. 

278. One Savage, being ſeiſed in fee, Adams v. | 
_ conveyed his eſtate by leaſe and releaſe, — 
to truſtees and their heirs to the uſe of 679- 
himſelf for ninety-nine years, remainder 
to truſtees for twenty-five years, remain- 
der to the heirs male of his own body. It 
was determined that no uſe for life re- 
ſulted to Savage, and therefore that the 
remainder was void. | | 


„„ 


— . 279- A. by marriage ſettlement, con- 

2 Ab. Eq. Veyed certain lands to the uſe. of himſelf 

753. for ninety-nine years, if he ſo long liv- 
ed, and after to the uſe of truſtees for 
two hundred years, remainder to the uſe 
of the heirs male of his own body, re- 
mainder to his own right heirs Upon 
a caſe referred to the Judges of the court 
of Common Pleas, from the court of 
Chancery, they held that no eſtate of free- 
hold could reſult to A. for his life, by im- 
plication, becauſe another eſtate, v7z. for 
ninety-nine years, if he ſo long lived, 

Vide Tip- was expreſsly limited to him, which would 

Cola, be inconſiſtent with a freehold by impli- 

_ 4 Mod. cation. 8 

380. 

280. It follows from the nature of re- 
fulting uſes, and uſes by implication, 
that they can never ariſe to any perſon 
but the original owner of the eſtate. 


Davies v. 281. Huſhand and wife levied a fine 
 Speet, , of the wife's eſtate to the uſe of the heirs 
in Parl. of the body of the huſband by the wife 
2 begotten, remainder to the huſband in 
| he fee. 


- 4 
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fee. The court held that no eſtate for 


life could reſult to the huſband ; becauſe 
the eſtate originally belonged to the wite. 


282. Where there is any circumſtance 
to ſhew the intent of the parties to have 
been, that the uſe ſhould not reſult, it 
will remain in the feoffees. 


283 3. A recovery Was ſuſtered by one F 
Hummerſton, to the intent that the re- eaſe, 
coveror ſhould make an eſtate to him Dyer 166. 


and his wife for their lives, remainder 


to their eldeſt ſon in tail, Se. It was 


agreed, that after the recovery ſuffered, 
the recoverors ſhould be ſeiſed to their 
own uſe, for if they were ſeiſed to the 
ufe of Hummerſton, then they could not 
make the eſtate. But Sou7hcot and H#/; ray 
ſaid, they ought to do this in conveni- 
ent time, otherwiſe the Uſe would re- 


ſult to the perſon againſt whom the re- 


covery was had. 


note. 


284. A feoffment was made by N. on Win- 


condition. to N to NM. for life, re- ningtod's 


caſe, 
mainder * Jenk: 
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mainder to the eldeſt ſon of N. in fee. 
It was reſolved, that no Uſe reſulted 
to N. for if ſo, then the eſtate would 
veſt by the ſtatute of Uſes, and the 


feoffee could not make an eſtate to N. 
and his ſon. ” 5 


100 Kl 285, A tenant in tail levied. a fine: to 


2 1 S. and his heirs, in order to make 


gleſea, him tenant to the prœcipe in a recovery, 
3 K put no uſe was declared on the fine. 


Seven years after a writ of entry was 
brought againft J. C. who vouched the 
cognizor of the fine, and a common re- 
covery was thus regularly ſuffered.— 
The queſtion was, whether J. S. had an 

_ eſtate of freehold 1 in him at the time of 
the recovery. 


It was contended, that although the 
; legal eſtate paſted by he fine to 7. S. 
=_ | yet as no uſe was declared, it reſulted 
4 back to the original owner of the eſtate ; 
ſo that J. 8. had no eſtate in the lands 
when the recovery was ſuffered, and 
1 therefore 


0 
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therefore was not a good tenant to the 
pracipe. 


But it was held by Lord Chief Juſtice 
Holt and all the other Judges, that when 
a fine was levied, or a feoffment made, 
to a man and his heirs, the eſtate was in 
the cognizee or feoffec, not as an Uſe, 
but by the common law, and might be 
averred to be ſo; and as in this caſe the 
intention of the fine plainly appeared to 
be, for the purpoſe of making a tenant 
to the præcipe, the uſe and eſtate ſhould 


be allowed to have veſted in F. 8. and vide 
not to have reſulted to the cognizor off 


| the fine, 


.286. Where a tenant in tail fuffers a 11 1255 


recovery of his eſtate without declaring 2 


the uſes thereof, it has been doubted %. 


whether the uſe which reſults to him, is 
in tals or in fee. 


The facades of the old books 1s, that 
where there is a feoffment, fine or re- 
covery without conſideration, and no uſe 

N iS 


1. Wil. 
EK. 19. 


Latch. 
82. 


Palm. 


339 
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is deitered. thoſe dons ſhall enure 
to the old Uſes. | 


407 In the cath of Ar; po] v. Cheney, 


a father, tenant for life, and the ſon te- 


nant in tail, joined in ſuffering a com- 
mon recovery ; but the father only exe- 
cuted the deed declaring the Uſes. The 


court directed the jury to find the Uſes, 
according to the eſtates which the par- 
ties had at the time of ſuffering the re- 


covery. 


288. In the cafe of Mater v. Snow, a 
father tenant for life, and a ſon tenant 


in tail, ſuffered a common recovery, 


without any declaration of Uſes. It was 
held that the recovery ſhould enure to 
the former Uſes. 


te; The doctrine laid down in the 


above caſes is liable to great objections, 


for as reſultinz uſes are guided by the 


Intent of the parties, where a tenant in 


tail ſuffers a recovery without any decla- 


ration of Uſes, the Feen is, that 
this 


Lo ] 
this act was done for the purpoſe of ac- 
quiring the abſolute dominion over his 
eſtate, as it cannot be ſuppoſed that he 
would go to the expence of ſuffering a 
recovery, if he is only to. acquire the 
ſame eſtate which he had before; and 
the determination of Sir Foſeph Fekyll, 
in the caſe of Nightingale v. Ferrers, is 
a direct and poſitive authority in point 
to prove that where a tenant in tail ſuf- 


fers a recovery without any declaration 


of Uſes, the reſulting Ute i is to him in 
fee. 


290. ka that caſe it appears, that the Ant . 


eſtates of which the recovery was ſuf- 
fered, had deſcended to the only daugh- 
ter of Robert the ſon, who had joined 
his father in the recovery, and had not 
declared any Uſes of his eſtate in re- 
mainder. Now if the recovery had 
enured as to Robert the ſon's eſtate, to 
the old ufes, he would have been tenant 
in tail male, with remainder to his bro- 
thers in tail male, ſucceſſively, and upon 
his death without iſſue male, the eſtate 
would 
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would have veſted in his next brother, | 
and not in his daughter. But it ap- 
pears to have been ſo fully admitted by 
8 the counſel of the Lord Ferrers, who was 
party to that ſuit, and who was a youn-' 
ger brother of Robert the ſon, who ſuf- 
fered the recovery, that in caſe of no 
declaration of uſes, the uſe and eſtate 
| reſulted to Robert the ſon in fee; that 
the only point for which they contend- 
ed was, that the articles executed by 
Robert the fon, while an infant, and un- 
der which they claimed, amounted to a 
good declaration of the uſes of the re- 
covery. 


